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UUNNIIFFOORRMMEEDD  SSEERRVVIICCEESS  EEMMPPLLOOYYMMEENNTT  AANNDD  
RREEEEMMPPLLOOYYMMEENNTT  RRIIGGHHTTSS  AACCTT  

I. REFERENCES. 

A. Uniformed Services Employment and Reemployment Rights Act (USERRA), 
P.L. 103-353, 108 Stat. 3149, mostly codified at 38 U.S.C. §§ 4301-4333. 

B. Practices and Procedures for Appeals Under The Uniformed Services 
Employment and Reemployment Rights Act and the Veterans Employment  
Opportunities Act, 5 CFR Part 1208 (2000) 

C. Department of Defense Instruction 1205.12, Civilian Employment and 
Reemployment Rights of Applicants for, and Service Members and Former 
Service Members of the Armed Forces, 32 C.F.R. Part 104 (2000). 

D. Army Regulation 27-3, The Army Legal Assistance Program, para 3-6e (10 Sep 
95).  

E. Restoration to Duty from Uniformed Service, 5 C.F.R. Part 353 (1999). 

F. Note, Employers Cannot Require Reservists to Use Vacation Time and Pay for 
Military Duty, The Army Lawyer, December 1996, at 22. 

G. Note, Merit System Protection Board Addresses the Uniformed Services 
Employment and Reemployment Act, The Army Lawyer, September 1997, at 47 
[Appendix A]. 

H. Note, Interpreting USERRA "Mixed Motive" Discrimination Cases, The Army 
Lawyer, December 1997, at 30. 
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I. Note, Merit Systems Protection Board Develops Regulations for USERRA Claims 
by Federal Employees, The Army Lawyer, February 1998, at 33 [Appendix D]. 

J. Note, Jury Trials for USERRA Cases, The Army Lawyer, June 1998, at 15. 

K. Note, How Do You Get Your Job Back?  The Army Lawyer, August 1998, at 30. 

L. Note, The 1998 USERRA Amendments, The Army Lawyer, August 1999, at 52. 

II. OVERVIEW.   

A. What are the prerequisites (i.e., requirements) for a returning service member to 
gain the protections of USERRA? 

B. What are the protections granted by USERRA? 

C. How are the USERRA protections enforced if an employer doesn't comply with 
the law? 

III. PREREQUISITES FOR APPLICATION OF STATUTE. [38 U.S.C. § 
4312].   

A. Employee must have held a civilian job. 

1. USERRA applies to virtually all employers:  the federal government, state 
governments, all private employers.  No exemption for small size, etc. 

2. Overseas employees working for American controlled businesses or the 
federal government, including NAFIs such as AAFES, are now covered 
by the USERRA.  See 38 USCA Sections 4303(3) and 4319 (1999), and 
64 F.R. 31485 (11 Jun 99) (to be codified at 5 C.F.R. Section 353.103). 
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3. Even a temporary job may get USERRA protections, if there was a 
"reasonable expectation that employment will continue indefinitely or for 
a significant period."  Burden is on employer to prove that the job was not 
permanent.  Temporary Federal appointments are suspended during term 
of military service, and resume with reemployment. 5 CFR 353.103 (a) 

4. Certain Federal employees may be excluded from active duty and 
maintained in the Standby Reserve, if they are designated "key 
employees" under DoD Directive 1200.7, Screening the Ready Reserve, (6 
Apr 84), and AR 135-133, Ready Reserve Screening, (10 Jul 89).  See 
Dew v. United States, 1998 WL 159060 (S.D.N.Y. 1 Apr. 98) (FBI  policy 
that no Special Agents may serve in the Ready Reserve because of a 
"blanket" key employee designation.  Suit under USERRA dismissed for 
failure to exhaust administrative remedies), affirm'd, on other grounds, 
192 F.3d. 366, 1999 U.S. App. LEXIS 23710 (2d Cir. 28 Sep. 99) (FBI 
agents are intelligence agency employees under 38 USC 4325, and thus 
are not able to sue in federal court, and have no right to judicial review of 
agency USERRA decisions).  See also Thomsen v. Dep't of the Treasury, 
169 F.3d 1378 (Fed. Cir. 5 Mar. 99) (Reservists have no right to be a 
member of the Selected Reserve, and may be required to serve in the 
Standby Reserve if designated "key employees"). 

B. Employee must have given prior notice of military service to civilian 
employer. 

1. Statute requires notice:  it doesn't require that notice be written; written 
notice, however, will minimize proof problems.  See Appendix B, 
USERRA Employer Notice Letters. 

2. Notice may be given by the soldier or by a responsible officer from the 
soldier's unit. 

3. Exceptions: "military necessity" precludes notice (e.g., fact of deployment 
is classified) or where giving notice would be otherwise "unreasonable."  
Clear from legislative history, and case law construing predecessor 
legislation, that this exception will be construed narrowly.  Soldier should 
give notice as soon as possible. 

C. Employee's period of military service cannot exceed five years [Appendix B]. 
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1. Five year limit on military service is cumulative. 

2. The five-year clock restarts when employee changes civilian employers. 

3. Some types of service (e.g., periodic/special Reserve/NG training, service 
in war or national emergency, service beyond five years in first term of 
service) do not count toward the five year calculation. 

4. Five year period does not start fresh on 12 December 1994 (effective date 
of USERRA) - it reaches back to include all periods of military service 
during employment with given employer, unless such service was 
exempted from old VRR law's four year service calculations. 

D. Employee's service must have been under "honorable conditions" - that is, 
no punitive discharge, no OTH discharge, and no DFR.  For service of 31 (or 
more) days, employer can demand proof of honorable conditions.  Proof can 
consist of a DD Form 214, letter from commander, endorsed copy of military 
orders, or a certificate of school completion. 

E. Employee must report back or apply for reemployment in a timely manner. 

1. If service up to 30 days, must report at next shift following safe travel time 
plus 8 hours (for rest). 

2. If service 31 days to 180 days, must report or reapply within 14 days. 

3. If service 181 days (or more), must report or reapply within 90 days. 

4. Extensions are available if employee can show that it was impossible or 
unreasonable, through no fault of the employee, to report or reapply. 
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5. Reapplication need only indicate that you formerly worked there, are 
returning from military service, and request reemployment pursuant to 
USERRA.  The request need not be in writing.  Written request for 
reemployment, however, will avoid proof problems.  See Mc Guire v. 
United Parcel Service, Inc., 1997 WL 543059 (N.D. Ill. 1997) (unpub.), 
aff'd., 152 F.3d. 673 (7th Cir. 1998). 

6. A soldier who fails to comply with USERRA's timeliness requirements 
doesn't lose all USERRA protections.  The employer, however, is entitled 
to treat (and discipline) that employee's late reporting just like any other 
unauthorized absence. 

IV. PROTECTIONS AFFORDED BY THE STATUTE.  [38 U.S.C. §§ 4311-
18.]   IF THE EMPLOYEE MEETS THE FIVE REEMPLOYMENT PREREQUISITES 
DISCUSSED ABOVE, THE EMPLOYEE IS ENTITLED TO SEVEN BASIC 
ENTITLEMENTS:  PROMPT REINSTATEMENT; STATUS; ACCRUED 
SENIORITY; HEALTH INSURANCE COVERAGE; TRAINING, RETRAINING, 
OR OTHER ACCOMMODATIONS; AND SPECIAL PROTECTION FROM 
DISCHARGE (EXCEPT FOR CAUSE).  NOTE THAT THESE REQUIREMENTS 
APPLY TO ALL EMPLOYERS:  BOTH PUBLIC (FEDERAL, STATE, & LOCAL) 
AND PRIVATE.  UNLIKE MANY OTHER FEDERAL LAWS, THERE IS NO 
"SMALL COMPANY" EXCEPTION. 

A. Prompt Reinstatement.  If the employee was gone 30 (or fewer) days, the 
employee must be reinstated immediately; if gone 31 (or more) days, the 
reinstatement should take place within a matter of days. 

B. Status.  The employee may object to the proffered reemployment position if it 
does not have the same status as previous employment.  Examples: 

1. "Assistant Manager" is not the same as "Manager," even if both given the 
same pay. 

2. One location or position may be less desirable than another 
(geographically, by earnings potential, or by opportunity for promotion).  
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3. A change in shift work (from day to night, for example) can be 
challenged. 

4. Civilian flight instructor assigned non-flight duties upon his return from 
Reserve active duty, upon RIF action which abolished his position, made 
nonfrivolous complaint that he was not assigned to a position of "like 
status and pay”.  See Groom v. Dep't of Army, 82 M.S.P.R 221 (1999);  
Rogers v. Dep't of Army, 82 M.S.P.R. 670 (1999);  Heidel v. U.S. Postal 
Service, 69 M.S.P.R. 511, 516 (1996); and 5 C.F.R. Section 353.209(a). 

C. Seniority.  If the employer has any system of seniority, the employee returns to 
the "escalator" as if he or she had never left the employer's service. 

1. If the service was for 90 days (or less), the employee is entitled to the 
same job (plus seniority).  If the service was for 91 days (or more), the 
employee is entitled to same "or like" job (status and pay), at employer's 
option, plus seniority [See Appendix C]. 

2. Seniority applies to pension plans as well (including TSP for Federal 
employees).  The seniority principle protects the employee for purposes of 
both vesting and amount of pension.   

a. If employer has a plan that does not involve employee 
contribution, employer must give employee pension credit as if 
employee never left.  

b. If pension depends on a variable that is hard to estimate because of 
the employee's absence (e.g., amount of accrual pension depends 
on % of commissions earned by employee), employer may use 
what employee did in the 12 months before service to determine 
pension benefits.  Employer may not, in any case, use military 
earnings as basis to figure civilian pension accrual.   
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c. If the employer has a plan that involves employee contributions, 
employee must make up the contributions after returning to work.  
The employee has a period of three times the period of absence for 
military service, not to exceed five years, to make up the 
contributions.  No interest may be charged by employer.  Federal 
employees are entitled to a period of four times the period of 
absence to make up contributions, per 5 C.F.R Part1620, as 
amended by interim rule published 60 F.R. 19990 (21 Apr. 95), 
and final rule published 62 F.R. 18234 (14 Apr. 97).  See also 64 
F.R. 31052 (9 Jun 99) (new TSP loan policy for employees 
returning from military duty) (to be codified at 5 C.F.R. Part 1620, 
Subparts E and H)[See Appendix I--Federal Employee 
Reemployment Benefits.]  

D. Health Insurance. 

1. Immediately upon return to the civilian job, the employee (and his/her 
family) must be reinstated in the employer's health plan.  The employer 
may not impose any waiting period or preexisting condition exclusions, 
except for service-connected injuries as determined by the Department of 
Veterans Affairs. 

2. USERRA provides for  continued employer health coverage, at the option 
of the employee, during the military service. [Federal employees should 
refer to 5 C.F.R. Part 890 (1999); see also 64 F.R. 1485 (11 Jun 99).] 

a. Employers must, if requested, continue employee and family on 
health insurance up to first 30 days of service.   Note:  CHAMPUS 
does not cover dependents on tours of less than 31 days.  Cost to 
employee cannot exceed normal employee contribution to health 
coverage. 

b. Employees may request coverage beyond 31 days.  Employer must 
provide this coverage up to 180 days or end of service (plus 
reapplication period), whichever occurs first.  However, employers 
may charge employees a premium not to exceed 102% of total cost 
(employee + employer) of the entire premium. 
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E. Training, Retraining, and Other Accommodations.  An employee who returns 
to the job after a long period of absence may find his/her skills rusty or face some 
new organization or technology.  An employer must take "reasonable efforts" to 
requalify the employee for his/her job. 

1. "Reasonable efforts" are those that do not cause "undue hardship" for the 
employer.  A claim of "undue hardship" requires an analysis of the 
difficulty and expense in light of the overall financial resources of 
employer (and several other factors).  The USERRA language is similar to 
that employed in the Americans with Disabilities Act. 

2. If the employer cannot accommodate the employee, employer must find a 
position which is the "nearest approximation" in terms of seniority, status, 
and pay. 

F. Special Protection Against Discharge.  Depending on the length of service, 
there are certain periods of post-service employment where, if the employee is 
discharged,  the employer will have a heavy burden of proof to show discharge 
for cause.  This provision is a hedge against bad faith or pro forma reinstatement.    

1. For service 181 days (or more), the subsequent protection lasts a year.   

2. For service of 31 days to 180 days, the subsequent protection lasts for 180 
days.   

3. There is no special protection for service 30 (or less) days.  However, the 
statute's general prohibition against discrimination or reprisal applies. 

4. Employers cannot discriminate in hiring, employment, reemployment, 
retention in employment, promotion, or any other benefit of employment 
because of military service.   
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a. Not only are current Active and Reserve Component military 
members covered by this provision, but so are former members--
veterans.  See Petersen v. Dep't of Interior, 71 M.S.P.R. 227 
(1996).  Neither widows nor spouses of prior service members are 
covered by the USERRA anti-discrimination provision.  Lourens v. 
MSPB, 193F 3d. 1369, 1999 U.S. App. LEXIS 25515 (Fed. Cir. 13 
Oct. 1999). 

b. There is no exhaustion of administrative remedies requirement to 
receive relief under USERRA before the MSPB.  Roche v. MSPB, 
1998 U.S. App. LEXIS 1775 (Fed. Cir. 1998) (unpub.).  However, 
if a federal employee chooses to seek DOL assistance by filing a 
complaint with the Secretary of Labor UP 38 USC Section 4322, 
the employee must wait until the completion of that process before 
requesting relief from the Board.  See Milner v. Dep't of Justice, 77 
M.S.P.R. 37, 46-47 (1997) and 38 USC Section 4324(b). 

c.  Employers cannot require someone to use vacation time/pay for 
military duty [§ 4316(d)]. See Veterans’ Benefit Improvement Act 
of 1996, Pub. L. No. 104-275, § 311, 110 Stat. 3322 (9 Oct. 96), 
and Graham v. Hall-McMillen Company, Inc., 925 F. Supp. 437 
(N.D. Miss. 1996) (Reservist may not be fired for complaining 
about employer requiring him to use vacation pay/days for military 
duty.)   

d. An agency cannot treat employees who are absent because of 
military leave like those employees who are non-military leave of 
absence when the result is to deny Reserve employees any legally 
required benefits, including promotions or lateral assignments the 
employee would prefer and had seniority over other employees, 
e.g., a change from night to day shift.  Allen v. U.S. Postal Service, 
142 F.3d. 1444 (Fed Cir. 1998). 

e. Employers may not take adverse action against anyone (not just 
the military employee) because that person takes action to enforce 
rights under USERRA or testifies or assists in a USERRA action 
or investigation. 
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f. Employees may use a USERRA claim as an affirmative defense 
against an agency in challenging an adverse action before the 
MSPB UP 5 USC Section 7701(c)(2)(C).  Yates v. MSPB, 145 
F.3d. 1480, 1484 (Fed. Cir. 1998) and Morgan v. U.S. Postal 
Service, 82 M.S.P.R. 1 (1999). The theory is that any agency 
adverse action that fails to address an employee's military status 
under USERRA is "an agency decision not in accordance with the 
law".  See also Bodus v. Dep't of Air Force, 82 M.S.P.R. 508 
(1999), and Metzenbaum v. Dep't of Justice, 82 M.S.P.R. 700 
(1999) (Where there is an independent appealable action for MSPB 
jurisdiction and a USERRA claim, the USERRA claim is an 
affirmative defense to the action). 

g. Such a defense may be implied by the factual record, without the 
claimant having to expressly mention USERRA in his/her 
complaint to the MSPB.  Yates, supra; Roberson v. U.S. Postal 
Service, 77 M.S.P.R. 569 (1998);  Jasper v. U.S. Postal Service, 73 
M.S.P.R 367 (1998); Matir v. Dep't of Navy, 81 M.S.P.R. 421 
(1999);  and Morgan v. U.S. Postal Service, 82 M.S.P.R. 1 (1999). 
All a claimant must allege to make an implied prima facie case of 
discrimination under USERRA is: 

(1) Allegation that he performed duty in a uniformed service of 
the United States. 

(2) That he was denied a benefit of employment 

(3) That the benefit was denied upon the basis of his duty 
performance in the uniformed services.   
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h. USERRA makes it easier to prevail in allegations of unlawful 
discrimination - if plaintiff can show that such discrimination was 
a motivating factor (not necessarily the sole motivating factor), the 
burden of proof is then on the employer to show that the action 
would have been taken even without the protected activity.  See  
Robinson v. Morris Moore Chevrolet, 974 F. Supp. 571 (E.D. 
Tex. 1997); Gummo v. Village of Depew, 75 F.3d 98 (2d Cir. 
1996); Novak v. Mackintosh, 919 F. Supp. 870 (D.S.D. 1996); 
Graham v. Hall-McMillen Company, 925 F. Supp. 437, 443 (N.D. 
Miss. 1996); Petersen v. Dep’t of Interior, 71 M.S.P.R. 227 
(1996); and Hanson v. Town of Irondequoit, 896 F. Supp. 110 
(W.D. N.Y. 1995).  Such cases are proven by direct evidence of 
discrimination (Jasper v. U.S. Postal Service, 73 M.S.P.R. 367, 
370-371 (1998)) or by indirect circumstantial evidence of 
discrimination (Duncan v. U.S. Postal Service, 73 M.S.P.R. 86, 
93-94 (1997)).  The administrative judge must so inform a 
claimant of the two methods of proof, and provide him time to 
develop the record.  Jasper, supra at 371; and Matir v. Dep't of 
Navy, 81 M.S.P.R. 421 (1999). 

i. An employee's intervening act of misconduct can overcome an 
inference of military status discrimination inferred by the close 
proximity between military duty and an adverse employer 
personnel action.  Chance v. Dallas County Hospital District, 
1998 WL 177963 (N.D. Tex. 6 Apr. 98) (unpub.), aff'd, 176 F.3d 
294 (5th Cir. 1999). 

j. Military veteran/Reserve employees may raise “hostile work 
environment” discrimination claim based upon the individual’s 
military status. See Petersen v. Dep’t of Interior, 71 M.S.P.R 227 
(1996). 

G. Other Non-Seniority Benefits.  If the employer offers other benefits, not based 
on seniority, to employees who are on furlough or nonmilitary leave, the 
employer must make them available to the employee on military service during 
the service.   For federal employees, see 64 F.R. 31485, 31487 (11 June 1999), to 
be codified at 5 C.F.R. Section 353.106c. 

1. Examples:  ESOP, disability coverage, low cost life insurance, Christmas 
bonus, holiday pay, etc.  [Appendix H for Federal Thrift Savings Plan]. 
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2. If the employer has more than one leave/furlough policy, the military 
employee gets the benefit of the most generous.  However, if policies vary 
by length of absence, the military employee may only take advantage of 
policies geared to similar periods of absence (e.g., 6 months, 1 year, etc.) 
of absence. 

3. The employee may waive the right to these benefits if the employee states, 
in writing, that he/she does not intend to return to the job.  Note, however, 
that such a written waiver cannot deprive the employee of his other 
reemployment rights should he "change his mind" and seek 
reemployment. 

V. ASSISTANCE AND ENFORCEMENT.  [GENERALLY, 38 U.S.C. §§ 4322-
24]. 

A. The National Committee for Employer Support of Guard and Reserve (1-
800-336-4590).  DoD agency.  Provides information on USERRA to employees 
and employers, and seeks to resolve disputes on an informal basis.  National and 
state ombudsman program first step to resolve employer-employee USERRA 
disputes.  Website:  http://www.ncesgr.osd.mil 

B. The Veterans’ Employment and Training Service (VETS) (1-202-219-9110).  
Department of Labor agency.  Primary responsibility to formally investigate 
claims of USERRA violations.  Website:  http://www.dol.gov/dol/vets/.  The 
Office of Special Counsel has responsibility to represent federal employees before 
the MSPB on USERRA violations, if they do not elect private counsel or desire to 
represent themselves.  Website:  http://www.access.gpo.gov/osc/.   

1. If the VETS investigation establishes a violation probably occurred, VETS 
will refer the case to the Office of Special Counsel (OSC - employer a 
federal executive agency) [Appendix F] or Department of Justice (DOJ) 
for other employers.  See also 64 F.R. 31485 (11 Jun 99) (to be codified at 
5 C.F.R. Section 353.210) (DOL-VETS will assist federal employees with 
USERRA complaints, and when asked, refer such cases to the OSC for 
MSPB representation).   
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2. National Guard technicians do not have the right to appeal reemployment 
rights claim decisions made by their State Adjutant General to the MSPB, 
but may file complaints directly with the federal court.  See 38 USCA 
4323 (1999) and 64 F.R. 31485, 31487 (11 June 99) (to be codified at 5 
C.F.R. Section 353.211).  As the result of recent Eleventh Amendment 
cases and amendment of 38 USC 4323 [Appendix J], National Guard 
technicians may only sue their states under USERRA through the DOL-
VETS and the U.S. Department of Justice.  Cf. Larkins v. Dep't of Mental 
Health, 1999 U.S. Dist. LEXIS 9137 (M.D. Ala. 1999). 

3. The OSC or AG may provide counsel for representation free of charge.  If 
they do not, the individual may hire private counsel.  Action against the 
employer may then be taken in Federal Court or the MSPB (for federal 
employers).  MSPB regulation providing for USERRA case attorney fee 
awards is at 62 F.R. 17046 (9 Apr. 97) (to be codified at 5 C.F.R. § 
1202.202(a)(7)) and 63 F.R. 41177 (3 Aug. 98).   

4. The MSPB has recognized that it has appellate jurisdiction over 
probationary, and non-probationary federal employees for USERRA 
claims. See also Petersen v. Dept of Interior, 71 M.S.P.R. 227 (1996);  
Duncan v. U.S. Postal Service, 73 M.S.P.R. 86 (1997);  Botello v. Dep’t 
of Justice, 76 M.S.P.R.117 (1997);  Jasper v. U.S. Postal Service, 73 
M.S.P.R. 367 (1997) [probationary employee]; Wright v. Dep’t of 
Veteran’s Affairs, 73 M.S.P.R. 453 (1997) [probationary employee]; 
Roberson v. U.S. Postal Service, 77 M.S.P.R. 569 (1998)[probationary 
employee]; and Yates v. MSPB, 145 F.3d 1480 (Fed. Cir. 1998) 
[probationary employee].  For purposes of USERRA complaints, a federal 
employee does not need to meet the one year of current continuous service 
as a preference eligible employee under 5 USC Section 7511(a)(1)(B), to 
have jurisdiction before the MSPB.  Yates, supra; and Matir v. Dep't of 
Navy, 81 M.S.P.R. 421 (1999). 

5. There are no time limits for individuals to file USERRA discrimination 
claims before the MSPB, notwithstanding prior MSPB policies.  5 CFR 
1208.12 (2000), Watkins v. USPS, 85 MSPR 141 (2000). 
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6. The 1998 Amendments to USERRA [Appendix J] provided at 38 USC 
Section 4324(c) that the MSPB may now hear complaints "without regard 
as to whether the complaint accrued before, on, or after October 13, 
1994"[Day before USERRA enacted].  The MSPB has interpreted this 
provision not to create any retroactive application of USERRA to pre-
USERRA cases, but rather to allow the MSPB to hear and the OSC to 
represent federal employees in VRRA (predecessor statute) cases that 
accrued before or on October 13, 1994.  The MSPB opined that Congress 
was attempting to ensure that the OSC would represent federal employees 
on VRRA cases before the MSPB.  Williams v. Dep't of Army, 83 
M.S.P.R. 109 (1999) and Venters v. U.S. Postal Service, __M.S.P.R. __, 
1999 MSPB LEXIS 1304 (21 Sep. 1999). 

7. VETS has informally retained its policy, dating from the preceding 
statutory scheme, of not assisting veterans who are represented by 
counsel.  Legal assistance attorneys should beware of holding themselves 
out to employers or to VETS as the veteran's "counsel."  See also AR 27-
3, The Army Legal Assistance Program, para 3-6e(2), concerning limits 
on Army legal assistance in USERRA cases. 

8. The USERRA adds several new  "teeth" to the enforcement of 
reemployment rights. 

a. Gives the DOL (VETS) subpoena power to aid in the conduct of 
its investigations. 

b. Employees who prevail on their claims may be entitled to 
reinstatement, lost pay (plus prejudgement interest), attorney's 
fees, and litigation costs.  See 62 F.R. 17046 (9 Apr. 97), to be 
codified at 5 C.F.R. § 1201.202(a)(7), and Graham v. Hall-
McMillen Company, 925 F. Supp. 437, 446-447 (N..D. Miss. 
1996). 

c. Employees who can demonstrate that reinstatement is not a viable 
remedy may seek “front pay” damage remedies.  See Graham v. 
Hall-McMillen Company, 925 F. Supp. 437, 443-446 (N.D. Miss. 
1996). 
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VI. CONCLUSION. 

••  DDOOLL  NNoonn--TTeecchhnniiccaall  GGuuiiddee  ttoo  tthhee  UUSSEERRRRAA  --  AAppppeennddiixx  CC..  

••  NNCCEESSGGRR  HHaannddoouuttss  oonn  UUSSEERRRRAA  --  AAppppeennddiixx  EE..  
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AAPPPPEENNDDIIXX  AA  

  

EEXXCCEEPPTTIIOONNSS  TTOO  55  YYEEAARR  MMIILLIITTAARRYY  SSEERRVVIICCEE  LLIIMMIITT  IINN  TTIITTLLEE  3388,,  UU..SS..  CCOODDEE  
SSEECCTTIIOONN  44331122((cc))  [[UUSSEERRRRAA]]  

NNOOTTEESS::  

11..  EEffffeeccttiivvee  wwiitthh  eennaaccttmmeenntt  ooff  tthhee  RReesseerrvvee  OOffffiicceerr  PPeerrssoonnnneell  MMaannaaggeemmeenntt  AAcctt  ((RROOPPMMAA))  oonn  OOccttoobbeerr  66,,  
  11999944,,  sseevveerraall  sseeccttiioonn  nnuummbbeerrss  ffrroomm  TTiittllee  1100  UU..SS..  CCooddee  tthhaatt  aarree  rreeffeerreenncceedd  aass  eexxcceeppttiioonnss  ttoo  tthhee  ffiivvee  
  yyeeaarr  lliimmiitt  hhaavvee  bbeeeenn  cchhaannggeedd..    TThhee  nneeww    TTiittllee  1100  sseeccttiioonn  nnuummbbeerrss  aarree    nnootteedd  iinn  iittaalliiccss  aanndd  uunnddeerrlliinneedd..  

22..  TThhee  tteerrmm  ““RReesseerrvviisstt””  mmeeaannss  mmeemmbbeerr  ooff  tthhee  NNaattiioonnaall  GGuuaarrdd  oorr  RReesseerrvvee..    SSeeccttiioonnss  tthhaatt    aappppllyy  oonnllyy  ttoo  tthhee  
  NNaattiioonnaall  GGuuaarrdd  oorr  tthhee  CCooaasstt  GGuuaarrdd  aarree  iiddeennttiiffiieedd  aass  ssuucchh..  

33..  SSttaattee  ccaallll--uuppss  ooff  NNaattiioonnaall  GGuuaarrdd  mmeemmbbeerrss  aarree  nnoott  pprrootteecctteedd  uunnddeerr  UUSSEERRRRAA..  

44..  TThhee  ssyymmbbooll  ““§§““    mmeeaannss  ““sseeccttiioonn..””  

  

TTiittllee  3388,,  UU..SS..  CCooddee  §§  44331122((cc))  ““......ddooeess  nnoott  eexxcceeeedd  ffiivvee  yyeeaarrss,,  eexxcceepptt  tthhaatt  aannyy  ssuucchh  ppeerriioodd  ooff  
sseerrvviiccee  sshhaallll  nnoott  iinncclluuddee......””  

OObblliiggaatteedd  SSeerrvviiccee  ----  44331122((cc))((11))  

AApppplliieess  ttoo  oobblliiggaattiioonnss  iinnccuurrrreedd  bbeeyyoonndd  55  yyeeaarrss,,  uussuuaallllyy  bbyy  iinnddiivviidduuaallss  wwiitthh  ssppeecciiaall  sskkiillllss,,  ssuucchh  aass  
aavviiaattoorrss..  

UUnnaabbllee  ttoo  OObbttaaiinn  RReelleeaassee  ----  44331122((cc))((22))  

SSeellff  eexxppllaannaattoorryy..    NNeeeeddss  ttoo  bbee  ddooccuummeenntteedd  oonn  aa  ccaassee--bbyy--ccaassee  bbaassiiss..  

TTrraaiinniinngg  RReeqquuiirreemmeennttss  ----  44331122((cc))((33))  

1100  UU..SS..CC..  §§227700((aa))    ((1100114477))------------------------------------------rreegguullaarrllyy  sscchheedduulleedd  iinnaaccttiivvee  dduuttyy  ttrraaiinniinngg  ((ddrriillllss))    
            aanndd  aannnnuuaall  ttrraaiinniinngg..  

1100  UU..SS..  CC..  §§227700((BB))  &&  ((cc))      ((1100114488))------------------------oorrddeerreedd  ttoo  aaccttiivvee  dduuttyy  uupp  ttoo  4455  ddaayyss  bbeeccaauussee  ooff    
            uunnssaattiissffaaccttoorryy  ppaarrttiicciippaattiioonn..  
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EEXXCCEEPPTTIIOONNSS  TTOO  55  YYEEAARR  MMIILLIITTAARRYY  SSEERRVVIICCEE  LLIIMMIITT  IINN  TTIITTLLEE  3388,,  UU..SS..  CCOODDEE  
SSEECCTTIIOONN  44331122((cc))  [[UUSSEERRRRAA]],,  ccoonnttiinnuueedd......  

3322  UU..SS..CC§§550022((aa))------------------------------------------------------------------NNAATTIIOONNAALL  GGUUAARRDD  rreegguullaarrllyy  sscchheedduulleedd  iinnaaccttiivvee    
            dduuttyy  ttrraaiinniinngg  aanndd  aannnnuuaall  ttrraaiinniinngg..  

3322  UU..SS..CC..§§550033--------------------------------------------------------------------------NNAATTIIOONNAALL  GGUUAARRDD  aaccttiivvee  dduuttyy  ffoorr      
            eennccaammppmmeennttss,,  mmaanneeuuvveerrss,,  oorr  ootthheerr  eexxeerrcciisseess  ffoorr    
            ffiieelldd  oorr  ccooaassttaall  ddeeffeennssee..  

SSppeecciiffiicc  AAccttiivvee  DDuuttyy  PPrroovviissiioonnss  ----  44331122((cc))((44))((AA))  

1100  UU..SS..CC..§§667722((aa))    ((1122330011((aa))))------------------------------------iinnvvoolluunnttaarryy  aaccttiivvee  dduuttyy  iinn  wwaarrttiimmee..  

1100  UU..SS..CC..§§667722((gg))    ((1122330011((gg))))------------------------------------rreetteennttiioonn  oonn  aaccttiivvee  dduuttyy  wwhhiillee  iinn  aa  ccaappttiivvee  ssttaattuuss..  

1100  UU..SS..CC..§§667733    ((1122330022))--------------------------------------------------iinnvvoolluunnttaarryy  aaccttiivvee  dduuttyy  ffoorr  nnaattiioonnaall  eemmeerrggeennccyy  uupp  
ttoo              2244  mmoonntthhss..  

1100  UU..SS..CC..§§667733bb    ((1122330044))------------------------------------------------iinnvvoolluunnttaarryy  aaccttiivvee  dduuttyy  ffoorr  ooppeerraattiioonnaall  mmiissssiioonn  uupp  
            ttoo  227700  ddaayyss..  

1100  UU..SS..CC..§§667733cc    ((1122330055))------------------------------------------------iinnvvoolluunnttaarryy  rreetteennttiioonn  ooff  ccrriittiiccaall  ppeerrssoonnss  oonn  aaccttiivvee    
            dduuttyy  dduurriinngg  aa  ppeerriioodd  ooff  ccrriissiiss  oorr  ootthheerr  ssppeecciiffiicc    
            ccoonnddiittiioonn..  

1100  UU..SS..CC..§§668888--------------------------------------------------------------------------iinnvvoolluunnttaarryy  aaccttiivvee  dduuttyy  bbyy  rreettiirreeeess..  

1144  UU..SS..CC..§§333311------------------------------------------------------------------------CCOOAASSTT  GGUUAARRDD  iinnvvoolluunnttaarryy  aaccttiivvee  dduuttyy  bbyy  rreettiirreedd    
            ooffffiicceerr..  

1144  UU..SS..CC..§§333322------------------------------------------------------------------------CCOOAASSTT  GGUUAARRDD  vvoolluunnttaarryy  aaccttiivvee  dduuttyy  bbyy  rreettiirreedd    
            ooffffiicceerr..  

1144  UU..SS..CC..§§335599------------------------------------------------------------------------CCOOAASSTT  GGUUAARRDD  iinnvvoolluunnttaarryy  aaccttiivvee  dduuttyy  bbyy  rreettiirreedd    
            eennlliisstteedd  mmeemmbbeerr..  

1144  UU..SS..CC..§§336600------------------------------------------------------------------------CCOOAASSTT  GGUUAARRDD  vvoolluunnttaarryy  aaccttiivvee  dduuttyy  bbyy  rreettiirreedd    
            eennlliisstteedd  mmeemmbbeerr..  

1144  UU..SS..CC..§§336677------------------------------------------------------------------------CCOOAASSTT  GGUUAARRDD  iinnvvoolluunnttaarryy  rreetteennttiioonn  ooff  eennlliisstteedd    
            mmeemmbbeerr..  

EEXXCCEEPPTTIIOONNSS  TTOO  55  YYEEAARR  MMIILLIITTAARRYY  SSEERRVVIICCEE  LLIIMMIITT  IINN  TTIITTLLEE  3388,,  UU..SS..  CCOODDEE  
SSEECCTTIIOONN  44331122((cc))  [[UUSSEERRRRAA]],,  ccoonnttiinnuueedd......  
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1144  UU..SS..CC..§§771122------------------------------------------------------------------------CCOOAASSTT  GGUUAARRDD  iinnvvoolluunnttaarryy  aaccttiivvee  dduuttyy  ooff  
RReesseerrvvee              mmeemmbbeerrss  ttoo  aauuggmmeenntt  rreegguullaarr  CCooaasstt  GGuuaarrdd  iinn  
ttiimmee  ooff              nnaattuurraall//mmaann--mmaaddee  ddiissaasstteerr..  

  

WWaarr  oorr  DDeeccllaarreedd  NNaattiioonnaall  EEmmeerrggeennccyy  ----  44331122((cc))((44))((BB))  

PPrroovviiddeess  tthhaatt  aaccttiivvee  dduuttyy  ((ootthheerr  tthhaann  ffoorr  ttrraaiinniinngg))  iinn  ttiimmee  ooff  wwaarr  oorr  nnaattiioonnaall  eemmeerrggeennccyy  iiss  eexxeemmpptt  
ffoorrmm  tthhee  55  yyeeaarr  lliimmiitt,,  wwhheetthheerr  vvoolluunnttaarryy  oorr  iinnvvoolluunnttaarryy  aaccttiivvaattiioonn..  

CCeerrttaaiinn  OOppeerraattiioonnaall  MMiissssiioonnss  ----44331122((cc))((44))((CC))  

PPrroovviiddeess  tthhaatt  aaccttiivvee  dduuttyy  ((ootthheerr  tthhaann  ttrraaiinniinngg))  iinn  ssuuppppoorrtt  ooff  aann  ooppeerraattiioonnaall  mmiissssiioonn  ffoorr  wwhhiicchh  
RReesseerrvviissttss  hhaavvee  bbeeeenn  aaccttiivvaatteedd  uunnddeerr  TTiittllee  1100,,  UU..SS..  CCooddee  SSeeccttiioonn  667733bb  ((1122330044))  iiss  eexxeemmpptt  ffrroomm  
tthhee  55  yyeeaarr  lliimmiitt,,  wwhheetthheerr  vvoolluunnttaarryy  oorr  iinnvvoolluunnttaarryy  aaccttiivvaattiioonn..    NNOOTTEE::    IInn  ssuucchh  aa  ssiittuuaattiioonn,,  
iinnvvoolluunnttaarryy  ccaallll--uuppss  wwoouulldd  bbee  uunnddeerr  §§667733bb  ((1122330044))..    VVoolluunntteeeerrss  mmaayy  bbee  oorrddeerreedd  ttoo  aaccttiivvee  dduuttyy  
uunnddeerr  aa  ddiiffffeerreenntt  aauutthhoorriittyy..  

  

CCrriittiiccaall  MMiissssiioonnss  oorr  RReeqquuiirreemmeennttss  ----  44331122((cc))((44))((DD))  

PPrroovviiddeess  tthhaatt  aaccttiivvee  dduuttyy  iinn  ssuuppppoorrtt  ooff  cceerrttaaiinn  ccrriittiiccaall  mmiissssiioonnss  aanndd  rreeqquuiirreemmeennttss  iiss  eexxeemmpptt  ffrroomm  
tthhee  55  yyeeaarr  lliimmiitt,,  wwhheetthheerr  ccaallll--uupp  iiss  vvoolluunnttaarryy  oorr  iinnvvoolluunnttaarryy..    TThhiiss  wwoouulldd  aappppllyy  iinn  ssiittuuaattiioonnss  
ssuucchh  aass  GGrreennaaddaa  oorr  PPaannaammaa  iinn  tthhee  11998800ss,,  wwhheenn  pprroovviissiioonnss  ffoorr  iinnvvoolluunnttaarryy  aaccttiivvaattiioonn  ooff  tthhee  
RReesseerrvveess  wweerree  nnoott  eexxeerrcciisseedd..  

SSppeecciiffiicc  NNaattiioonnaall  GGuuaarrdd  PPrroovviissiioonnss  ----  44331122((cc))((44))((EE))  

1100  UU..SS..CC..  CChhaapptteerr  1155--------------------------------------NNAATTIIOONNAALL  GGUUAARRDD  ccaallll  iinnttoo  FFeeddeerraall  sseerrvviiccee  ttoo  ssuupppprreessss    
          iinnssuurrrreeccttiioonn,,  ddoommeessttiicc  vviioolleennccee,,  eettcc..  

1100  UU..SS..CC..§§§§33550000//88550000    ((1122440066))------------AARRMMYY//AAIIRR  NNAATTIIOONNAALL  GGUUAARRDD  ccaallll  iinnttoo  FFeeddeerraall  sseerrvviiccee  
          iinn  ccaassee  ooff  iinnvvaassiioonn,,  rreebbeelllliioonn,,  oorr  iinnaabbiilliittyy  ttoo  eexxeeccuuttee  
FFeeddeerraall            llaaww  wwiitthh  aaccttiivvee  ffoorrcceess  
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AAPPPPEENNDDIIXX  BB  

RREEEEMMPPLLOOYYMMEENNTT  PPOOSSIITTIIOONNSS  UUNNDDEERR  UUSSEERRRRAA  

IIFF  PPEERRIIOODD  OOFF  SSEERRVVIICCEE  WWAASS  FFOORR  LLEESSSS  TTHHAANN  9911  DDAAYYSS  

  11..  EEssccaallaattoorr  PPoossiittiioonn  

      iiff  nnoott  qquuaalliiffiieedd  ffoorr  tthhiiss  ppoossiittiioonn  aafftteerr  rreeaassoonnaabbllee  eeffffoorrtt  tthheenn  

  22..  PPoossiittiioonn  HHeelldd  aatt  BBeeggiinnnniinngg  ooff  SSeerrvviiccee  

      iiff  ccaann’’tt  bbeeccoommee  qquuaalliiffiieedd  ffoorr  ppoossiittiioonn  11  oorr  22  wwiitthh  rreeaassoonnaabbllee  eeffffoorrtt  tthheenn  

  33..  AAnnyy  ppoossiittiioonn  ooff  LLeesssseerr  SSttaattuuss  aanndd  PPaayy  QQuuaalliiffiieedd  ttoo  PPeerrffoorrmm  ((wwiitthh  ffuullll  sseenniioorriittyy))  

IIFF  PPEERRIIOODD  OOFF  SSEERRVVIICCEE  IISS  MMOORREE  TTHHAANN  9900  DDAAYYSS  

  11..  EEssccaallaattoorr  PPoossiittiioonn  oorr  

  22..  PPoossiittiioonn  ooff  LLiikkee  SSeenniioorriittyy,,  SSttaattuuss  aanndd  PPaayy  

      iiff  nnoott  qquuaalliiffiieedd  ffoorr  eeiitthheerr  ppoossiittiioonn  11  oorr  22  aafftteerr  rreeaassoonnaabbllee  eeffffoorrtt  tthheenn  

  33..  PPoossiittiioonn  HHeelldd  aatt  BBeeggiinnnniinngg  ooff  SSeerrvviiccee  oorr  aa  PPoossiittiioonn  ooff  LLiikkee  SSeenniioorriittyy,,  SSttaattuuss,,  aanndd  PPaayy  

      iiff  nnoott  qquuaalliiffiieedd  ffoorr  aannyy  ooff  tthhee  aabboovvee  aafftteerr  rreeaassoonnaabbllee  eeffffoorrtt  tthheenn  

  44..  AAnnyy  ppoossiittiioonn  ooff  LLeesssseerr  SSttaattuuss  aanndd  PPaayy  QQuuaalliiffiieedd  ttoo  PPeerrffoorrmm  ((wwiitthh  ffuullll  sseenniioorriittyy))  

PPEERRSSOONNSS  WWIITTHH  SSEERRVVIICCEE  RREELLAATTEEDD  DDIISSAABBIILLIITTYY  

  11..  EEssccaallaattoorr  PPoossiittiioonn  ((wwiitthh  rreeaassoonnaabbllee  aaccccoommmmooddaattiioonn))  

      iiff  nnoott  qquuaalliiffiieedd  ffoorr  tthhiiss  ppoossiittiioonn  aafftteerr  eeffffoorrtt  ttoo  aaccccoommmmooddaattee  ddiissaabbiilliittyy  tthheenn  

  22..  AAnnyy  OOtthheerr  PPoossiittiioonn  EEqquuiivvaalleenntt  iinn  SSeenniioorriittyy,,  SSttaattuuss,,  aanndd  PPaayy  QQuuaalliiffiieedd  ttoo  PPeerrffoorrmm  wwiitthh  
RReeaassoonnaabbllee  EEffffoorrtt  

      iiff  nnoo  ssuucchh  ppoossiittiioonn  eexxiissttss  oorr  iiff  nnoott  eemmppllooyyeedd  aass  aabboovvee  tthheenn  

  33..  NNeeaarreesstt  AApppprrooxxiimmaattiioonn  ttoo  EEqquuiivvaalleenntt  PPoossiittiioonn  ((ccoonnssiisstteenntt  wwiitthh  ppeerrssoonn’’ss  cciirrccuummssttaanncceess  
wwiitthh  ffuullll  sseenniioorriittyy))  
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Introduction 

 
The Department of Labor’s Veterans’ Employment and Training 
Service provides this guide to enhance the public’s access to 
information about the application of the Uniformed Services 
Employment and Reemployment Rights Act (USERRA) in various 
circumstances.  Aspects of the law may change over time.  Every effort 
will be made to keep the information provided up-to-date. 
 
USERRA applies to virtually all employers, including the Federal 
Government.  While the information presented herein applies primarily 
to private employers, there are parallel provisions in the statute that 
apply to Federal employers.  Specific questions should be addressed to 
the State director of the Veterans’ Employment and Training Service 
listed in the government section of the telephone directory under U.S. 
Department of Labor. 
 
Information about USERRA is also available on the Internet.  An 
interactive syatem, “The USERRA Advisor,” answers many of the 
most-often asked questions about the law.  It can be found in the “E-
Laws” section of the Department of Labor’s home page.  The Internet 
address is http://www.dol.gov. 
 
 

Disclaimer 
 

This user’s guide is intended to be a non-technical resource for 
informational purposes only.  Its contents are not legally binding nor 
should it be considered as a substitute for the language of the actual 
statute or the official USERRA Handbook.  
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Employment and Reemployment Rights 

 
 
The Uniformed Services Employment and Reemployment Rights Act of 1994 (USERRA), 
enacted October 13, 1994 (Title 38 U.S. Code, Chapter 43, Sections 4301-4333, Public Law 103-
353), significantly strengthens and expands the employment and reemployment rights of all 
uniformed service members. 
 
Who’s eligible for reemployment?{tc \l1 "Who’s eligible for reemployment?} 
 
“Service in the uniformed services” and “uniformed services” defined -- (38 U.S.C. Section 
4303 (13 & 16) 
 
Reemployment rights extend to persons who have been absent from a position of employment 
because of "service in the uniformed services."  "Service in the uniformed services" means the 
performance of duty on a voluntary or involuntary basis in a uniformed service, including: 
 

• Active duty 
 

• Active duty for training 
 

• Initial active duty for training 
 

• Inactive duty training 
 

• Full-time National Guard duty. 
 

• Absence from work for an examination to determine a person’s fitness for any of 
the above types of duty. 

 
The "uniformed services" consist of the following: 
 

• Army, Navy, Marine Corps, Air Force, or Coast Guard. 
 

• Army Reserve, Naval Reserve, Marine Corps Reserve, Air Force Reserve, or 
Coast Guard Reserve. 

 
• Army National Guard or Air National Guard. 

 
• Commissioned Corps of the Public Health Service. 

 
• Any other category of persons designated by the President in time of war or 

emergency. 
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"Brief Nonrecurrent" positions (Section 4312(d)(1)(C)) 
 
The new law provides an exemption for preservice positions that are "brief or nonrecurrent and 
that cannot reasonably be expected to continue indefinitely or for a significant period."  
 
Advance Notice{tc \l1 "Advance Notice} (Section 4312(a)(1)) 
 
The law requires all employees to provide their employers with advance notice of military 
service. 
 
Notice may be either written or oral.  It may be provided by the employee or by an appropriate 
officer of the branch of the military in which the employee will be serving.  However, no notice 
is required if: 
 

• military necessity prevents the giving of notice; or 
 

• the giving of notice is otherwise impossible or unreasonable. 
 
"Military necessity" for purposes of the notice exemption is to be defined in regulations of the 
Secretary of Defense.  These regulations will be immune from court review.  
 
Duration of Service{tc \l1 "Duration of Service} (Section 4312(c)) 
 
The cumulative length service that causes a person’s absences from a position may not exceed 
five years.  
 
Most types of service will be cumulatively counted in the computation of the five-year period. 
 
Exceptions{tc \l2 "Exceptions}.  Eight categories of service are exempt from the five-year 
limitation.  These include: 
 

(1) Service required beyond five years to complete an initial period of obligated 
service (Section 4312 (c)(1)).  Some military specialties, such as the Navy’s 
nuclear power program, require initial active service obligations beyond five 
years. 

 
(2) Service from which a person, through no fault of the person, is unable to 

obtain a release within the five year limit (Section 4312(c)(2)).  For example, 
the five-year limit will not be applied to members of the Navy or Marine Corps 
whose obligated service dates expire while they are at sea. 
Nor will it be applied when service members are involuntarily retained on active 
duty beyond the expiration of their obligated service date.  This was the 
experience of some persons who served in Operations Desert Shield and Storm. 

 
(3) Required training for reservists and National Guard members (Section 

4312(c)(3)).  The two-week annual training sessions and monthly weekend drills 
mandated by statute for reservists and National Guard members are exempt from 
the five-year limitation.  Also excluded are additional training requirements 
certified in writing by the Secretary of the service concerned to be necessary for 
individual professional development. 
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(4) Service under an involuntary order to, or to be retained on, active duty 

during domestic emergency or national security related situations (Section 
4312(c)(4)(A)). 

 
(5) Service under an order to, or to remain on, active duty (other than for 

training) because of a war or national emergency declared by the President 
or Congress (Section 4312(c)(4)(B)).  This category includes service not only by 
persons involuntarily ordered to active duty, but also service by volunteers who 
receive orders to active duty. 

 
(6) Active duty (other than for training) by volunteers supporting "operational 

missions" for which Selected Reservists have been ordered to active duty 
without their consent (Section 4312(c)(4)(c)).  Such operational missions 
involve circumstances other than war or national emergency for which, under 
presidential authorization, members of the Selected Reserve may be involuntarily 
ordered to active duty under Title 10, U.S.C. Section 12304.  The recent U.S. 
military involvement in support of restoration of democracy in Haiti (“Uphold 
Democracy”) was such an operational mission as is the current (as of 1998) 
operation in Bosnia (“Joint Endeavor”). 

 
This sixth exemption for the five-year limitation covers persons who are called to 
active duty after volunteering to support operational missions. Persons 
involuntarily ordered to active duty for operational missions would be covered by 
the fourth exemption, above. 

(7) Service by volunteers who are ordered to active duty in support of a "critical 
mission or requirement" in times other than war or national emergency and 
when no involuntary call up is in effect (Section 4312 (c)(4)(D)).  The 
Secretaries of the various military branches each have authority to designate a 
military operation as a critical mission or requirement. 

 
(8) Federal service by members of the National Guard called into action by the 

President to suppress an insurrection, repel an invasion, or to execute the 
laws of the United States (Section 4312(c)(4)(E)). 

 
Disqualifying service (Section 4304) 
 
When would service be disqualifying?  The statute lists four circumstances: 
 

(1) Separation from the service with a dishonorable or bad conduct discharge. 
 

(2) Separation from the service under other than honorable conditions.  Regulations 
for each military branch specify when separation from the service would be 
considered "other than honorable." 

 
(3) Dismissal of a commissioned officer in certain situations involving a court martial 

or by order of the President in time of war (Section 1161(a) of Title 10). 
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(4) Dropping a individual from the rolls when the individual has been absent without 
authority for more than three months or who is imprisoned by a civilian court.  
(Section 1161(b) of Title 10) 

 
Reporting back to work{tc \l1 "Reporting back to work} (Section 4312(e)) 
 
Time limits for returning to work now depend, with the exception of fitness-for-service 
examinations, on the duration of a person’s military service.  
 
Service of 1 to 30 days.  The person must report to his or her employer by the beginning of the 
first regularly scheduled work day that would fall eight hours after the end of the calendar day. 
For example, an employer cannot require a service member who returns home at 10:00 p.m. to 
report to work at 12:30 a.m. that night.  But the employer can require the employee to report for 
the 6:00 a.m. shift the next morning. 
If, due to no fault of the employee, timely reporting back to work would be impossible or 
unreasonable, the employee must report back to work as soon as possible. 
 
Fitness Exam.  The time limit for reporting back to work for a person who is absent from work 
in order to take a fitness-for-service examination is the same as the one above for persons who 
are absent for 1 to 30 days.  This period will apply regardless of the length of the person’s 
absence. 
 
Service of 31 to 180 days.  An application for reemployment must be submitted no later than 14 
days after completion of a person’s service.  If submission of a timely application is impossible 
or unreasonable through no fault of the person, the application must be submitted as soon as 
possible.  If the 14th day falls on a day when the offices are not open, or there is otherwise no 
one available to accept the application, the time extends to the next business day. 
 
Service of 181 or more days.  An application for reemployment must be submitted no later than 
90 days after completion of a person’s military service. If the 90th day falls on a day when the 
offices are not open, or there is otherwise no one available to accept the application, the time 
extends to the next business day. 
 
Disability incurred or aggravated. The reporting or application deadlines are extended for up 
to two years for persons who are hospitalized or convalescing because of a disability incurred or 
aggravated during the  period of military service. 
 
The two-year period will be extended by the minimum time required to accommodate a 
circumstance beyond an individual’s control that would make reporting within the two-year 
period impossible or unreasonable. 
 
Unexcused delay.  Are a person’s reemployment rights automatically forfeited if the person fails 
to report to work or to apply for reemployment within the required time limits? No. But the 
person will then be subject to the employer’s rules governing unexcused absences. 
 
Documentation upon return (Section 4312(f)){tc \l1 "Documentation upon return (Section 
4312(f))} 
 
An employer has the right to request that a person who is absent for a period of service of 31 
days or more provide documentation showing that: 
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• the person’s application for reemployment is timely; 

 
• the person has not exceeded the five-year service limitation; and 

 
• the person’s separation from service was other than disqualifying under Section 

4304. 
 
Unavailable documentation{tc \l2 "Unavailable documentation}. Section: 4312(f)(3)(A). If a 
person does not provide satisfactory documentation because it’s not readily available or doesn’t 
exist, the employer still must promptly reemploy the person.  However, if, after reemploying the 
person, documentation becomes available that shows one or more of the reemployment 
requirements were not met, the employer may terminate the person.  The termination would be 
effective as of that moment.  It would not operate retroactively. 
 
Pension contributions. Section 4312(f)(3)(B). Pursuant to Section 4318, if a person has been 
absent for military service for 91 or more days, an employer may delay making retroactive 
pension contributions until the person submits satisfactory documentation.  However, 
contributions will still have to be made for persons who are absent for 90 or fewer days. 
 
How to place eligible persons in a job{tc \l1 "How to place eligible persons in a job} 
 
Length of service -- Section 4313(a) 
 
Except with respect to persons who have a disability incurred in or aggravated by military 
service, the position into which a person is reinstated is based on the length of a person’s 
military service.   
 
1 to 90 days. Section 4313(a)(1)(A) & (B). A person whose military service lasted 1 to 90 days 
must be "promptly reemployed" in the following order of priority: 
 

(1) (Section 4313(a)(1)(A)) in the job the person would have held had the person 
remained continuously employed, so long as the person is qualified for the job or 
can become qualified after reasonable efforts by the employer to qualify the 
person; or, (B) in the position of employment in which the person was employed 
on the date of the commencement of the service in the uniformed services, only if 
the person is not qualified to perform the duties of the position referred to in 
subparagraph (A) after reasonable efforts by the employer to qualify the person. 

 
(2) if the employee cannot become qualified for either position described above 

(other than for a disability incurred in or aggravated by the military service) even 
after reasonable employer efforts, the person is to be reemployed in a position that 
is the nearest approximation to the positions described above (in that order) which 
the person is able to perform, with full seniority. (Section 4313(a)(4)) 

 
With respect to the first two positions, employers do not have the option of 
offering other jobs of equivalent seniority, status, and pay.  

 
91 or more days. Section 4313(a)(2). The law requires employers to promptly reemploy persons 
returning from military service of 91 or more days in the following order of priority: 
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(1) Section 4313(a)(2)(A).  In the job the person would have held had the person 

remained continuously employed, or a position of like seniority status and pay, so 
long as the person is qualified for the job or can become qualified after reasonable 
efforts by the employer to qualify the person; or, (B) in the position of 
employment in which the person was employed on the date of the commencement 
of the service in the uniformed services, or a position of like seniority, status, and 
pay the duties of which the person is qualified to perform, only if the person is not 
qualified to perform the duties of the position referred to in subparagraph (A) 
after reasonable efforts by the employer to qualify the person. 

 
(2) Section 4313(a)(4).  If the employee cannot become qualified for the position 

either in (A) or (B) above: in any other position of lesser status and pay, but that 
most nearly approximates the above positions (in that order)  that the employee is 
qualified to perform with full seniority. 

 
"Escalator" position{tc \l2 ""Escalator" position}.  The reemployment position with the 
highest priority in the reemployment schemes reflects the "escalator" principle that has been a 
key concept in federal veterans’ reemployment legislation.  The escalator principle requires that 
each returning service member actually step back onto the seniority escalator at the point the 
person would have occupied if the person had remained continuously employed. 
 
The position may not necessarily be the same job the person previously held.  For instance, if the 
person would have been promoted with reasonable certainty had the person not been absent, the 
person would be entitled to that promotion upon reinstatement.  On the other hand, the position 
could be at a lower level than the one previously held, it could be a different job, or it could 
conceivably be in layoff status. 
 
Qualification efforts. Employers must make reasonable efforts to qualify returning service 
members who are not qualified for reemployment positions that they otherwise would be entitled 
to hold for reasons other than a disability incurred or aggravated by military service.  
 
Employers must provide refresher training, and any training necessary to update a returning 
employee’s skills in situation where the employee is no longer qualified due to technological 
advances.  Training will not be required if it is an undue hardship for the employer, as discussed 
below. 
 
If reasonable efforts fail to qualify a person for the first and second reemployment positions in 
the above schemes, the person must be placed in a position of equivalent or nearest 
approximation and pay that the person is qualified to perform (the third reemployment position 
in the above schemes).   
 
"Prompt" reemployment{tc \l1 ""Prompt" reemployment}. Section 4313(a). The law 
specifies that returning service members be "promptly reemployed."  What is prompt will depend 
on the circumstances of each individual case.  Reinstatement after weekend National Guard duty 
will generally be the next regularly scheduled working day.  On the other hand, reinstatement 
following five years on active duty might require giving notice to an incumbent employee who 
has occupied the service member’s position and who might possibly have to vacate that position. 
 



 
 35-35

Disabilities incurred or aggravated while in Military Service{tc \l1 "Disabilities incurred or 
aggravated while in Military Service} Section 4313(a)(3). 
 
The following three-part reemployment scheme is required for persons with disabilities incurred 
or aggravated while in Military Service: 
 

(1) The employer must make reasonable efforts to accommodate a person’s disability 
so that the person can perform the position that person would have held if the 
person had remained continuously employed. 

 
(2) If, despite reasonable accommodation efforts, the person is not qualified for the 

position in (1) due to his or her disability, the person must be employed in a 
position of equivalent seniority, status, and pay, so long as the employee is 
qualified to perform the duties of the position or could become qualified to 
perform them with reasonable efforts by the employer. 

 
(3) If the person does not become qualified for the position in either (1) or (2), the 

person must be employed in a position that, consistent with the circumstances of 
that person’s case, most nearly approximates the position in (2) in terms of 
seniority, status, and pay. 

 
The law covers all employers, regardless of size.  
 
 
Conflicting reemployment claims{tc \l1 "Conflicting reemployment claims} Section 
4313(b)(1) & (2)(A). 
 
If two or more persons are entitled to reemployment in the same position, the following 
reemployment scheme applies: 
 

• The person who first left the position has the superior right to it. 
 

• The person without the superior right is entitled to employment with full seniority 
in any other position that provides similar status and pay in the order of priority 
under the reemployment scheme otherwise applicable to such person. 

 
 
Changed circumstances{tc \l1 "Changed circumstances} Section 4312(d)(1)(A)). 
 
Reemployment of a person is excused if an employer’s circumstances have changed so much that 
reemployment of the person would be impossible or unreasonable.  A reduction-in-force that 
would have included the person would be an example. 
 
Undue hardship{tc \l1 "Undue hardship} Section 4312(d)(1)(B). 
 
Employers are excused from making efforts to qualify returning service members or from 
accommodating individuals with service-connected disabilities when doing so would be of such 
difficulty or expense as to cause "undue hardship."  
 
Rights of reemployed persons{tc \l1 "Rights of reemployed persons} 



 
 35-36

 
Seniority rights Section 4316(a){tc \l2 "Seniority rights Section 4316(a)} 
 
Reemployed service members are entitled to the seniority and all rights and benefits based on 
seniority that they would have attained with reasonable certainty had they remained continuously 
employed. 
 
A right or benefit is seniority-based if it is determined by or accrues with length of service.  On 
the other hand, a right or benefit is not seniority-based if it is compensation for work performed 
or is subject to a significant contingency. 
 
Rights not based on seniority Section 4316(b). 
 
Departing service members must be treated as if they are on a leave of absence.  Consequently, 
while they are away they must be entitled to participate in any rights and benefits not based on 
seniority that are available to employees on nonmilitary leaves of absence, whether paid or 
unpaid.  If there is a variation among different types of nonmilitary leaves of absence, the most 
favorable treatment must be accorded the service member. 
 
The returning employees shall be entitled not only to nonseniority rights and benefits available at 
the time they left for military service, but also those that became effective during their service. 
 
Forfeiture of rights.  Section 4316(b)(2)(A)(ii). If, prior to leaving for military service, an 
employee knowingly provides clear written notice of an intent not to return to work after military 
service, the employee waives entitlement to leave-of-absence rights and benefits not based on 
seniority. 
 
At the time of providing the notice, the employee must be aware of the specific rights and 
benefits to be lost.  If the employee lacks that awareness, or is otherwise coerced, the waiver will 
be ineffective.   
 
Notices of intent not to return can waive only leave-of-absence rights and benefits.  They cannot 
surrender other rights and benefits that a person would be entitled to under the law, particularly 
reemployment rights. 
 
Funding of benefits. Section 4316(b)(4). Service members may be required to pay the 
employee cost, if any, of any funded benefit to the extent that other employees on leave of 
absence would be required to pay. 
 
Pension/retirement plans{tc \l2 "Pension/retirement plans} 
 
Pension plans, Section 4318,  which are tied to seniority, are given separate, detailed treatment 
under the law.  The law provides that: 
 

• Section 4318(a)(2)(A). A reemployed person must be treated as not having 
incurred a break in service with the employer maintaining a pension plan; 

 
• Section 4318(a)(2)(B). Military service must be considered service with an 

employer for vesting and benefit accrual purposes; 
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• Section 4318(b)(1). The employer is liable for funding any resulting obligation; 
and 

 
• Section 4318(b)(2).  The reemployed person is entitled to any accrued benefits 

from employee contributions only to the extent that the person repays the 
employee contributions. 

 
Covered plan. Section 4318. A "pension plan" that must comply with the requirements of the 
reemployment law would be any plan that provides retirement income to employees until the 
termination of employment or later.  Defined benefits plans, defined contribution plans, and 
profit sharing plans that are retirement plans are covered.  
 
Multi-employer plans. Section 4318(b)(1). In a multi-employer defined contribution pension 
plan, the sponsor maintaining the plan may allocate among the participating employers the 
liability of the plan for pension benefits accrued by persons who are absent for military service.  
If no cost-sharing arrangement is provided, the full liability to make the retroactive contributions 
to the plan will be allocated to the last employer employing the person before the period of 
military service or, if that employer is no longer functional, to the overall plan. 
 
Within 30 days after a person is reemployed, an employer who participates in a multi-employer 
plan must provide written notice to the plan administrator of the person’s reemployment. 
(4318(c)) 
 
Employee contribution repayment period. Section 4318(b)(2).  Repayment of employee 
contributions can be made over three times the period of military service but no longer than five 
years. 
 
Calculation of contributions. Section 4318(b)(3)(A). For purposes of determining an 
employer’s liability or an employee’s contributions under a pension benefit plan, the employee’s 
compensation during the period of his or her military service will be based on the rate of pay the 
employee would have received from the employer but for the absence during the period of 
service. 
 
Section 4318(b)(3)(B). If the employee’s compensation was not based on a fixed rate, the 
determination of such rate is not reasonably certain, on the basis of the employee’s average rate 
of compensation during the 12-month period immediately preceding such period (or, if shorter, 
the period of employment immediately preceding such period). 
 
Vacation pay{tc \l2 "Vacation pay} Section 4316(d). 
 
Service members must, at their request, be permitted to use any vacation that had accrued before 
the beginning of their military service instead of unpaid leave.  However, it continues to be the 
law that service members cannot be forced to use vacation time for military service. 
 
Health benefits{tc \l2 "Health benefits} Section 4317 
 
The law provides for health benefit continuation for persons who are absent from work to serve 
in the military, even when their employers are not covered by COBRA. (Employers with fewer 
than 20 employees are exempt for COBRA.) Section 4317(a)(1). 
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If a person’s health plan coverage would terminate because of an absence due to military service, 
the person may elect to continue the health plan coverage for up to 18 months after the absence 
begins or for the period of service (plus the time allowed to apply for reemployment), whichever 
period is shorter.  The person cannot be required to pay more than 102 percent of the full 
premium for the coverage.  If the military service was for 30 or fewer days, the person cannot be 
required to pay more than the normal employee share of any premium. 
 
Exclusions/waiting periods.  Section 4317(b). A waiting period or exclusion cannot be imposed 
upon reinstatement if health coverage would have been provided to a person had the person not 
been absent for military service.  However, an exception applies to disabilities determined by the 
Secretary of Veterans’ Affairs (VA) to be service-connected. 
 
Multi-employer. Section 4317(a)(3).  Liability for employer contributions and benefits under 
multi-employer plans is to be allocated by the plan sponsor in such manner as the plan sponsor 
provides.  If the sponsor makes no provision for allocation, liability is to be allocated to the last 
employer employing the person before the person’s military service or, if that employer is no 
longer functional, to the plan. 
 
Protection from discharge{tc \l2 "Protection from discharge} 
 
Persons returning from active duty for training were not explicitly protected under the old law.  
Under USERRA, a reemployed employee may not be discharged without cause as follows: 
 

• Section 4316(c)(1). For one year after the date of reemployment if the person’s 
period of military service was for more than six months (181 days or more). 

 
• Section 4316(c)(2). For six months after the date of reemployment if the person’s 

period of military service was for 31 to 180 days. 
 
Persons who serve for 30 or fewer days are not be protected from discharge without cause.  
However, they are protected from discrimination because of military service or obligation. 
 
Protection from discrimination and retaliation{tc \l1 "Protection from discrimination and 
retaliation} 
 
Discrimination -- Section 4311. 
 
Section 4311(a).  Employment discrimination because of past, current, or future military 
obligations is prohibited.  The ban is broad, extending to most areas of employment, including: 
 

• hiring; 
 

• promotion; 
 

• reemployment; 
 

• termination; and 
 

• benefits 
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Persons protected.  Section 4311(a). The law protects from discrimination past members, 
current members, and persons who apply to be a member of any of the branches of the uniformed 
services. 
 
Previously, only Reservists and National Guard members were protected from discrimination.  
Under USERRA, persons with past, current, or future obligations in all branches of the military 
are also protected. 
 
Standard/burden of proof.  Section 4311(c). If an individual’s past, present, or future 
connection with the service is a motivating factor in an employer’s adverse employment action 
against that individual, the employer has committed a violation, unless the employer can prove 
that it would have taken the same action regardless of the individual’s connection with the 
service.  The burden of proof is on the employer once a prima facie case is established. 
 
The enacted law clarifies that liability is possible when service connection is just one of an 
employer’s reasons for the action.  To avoid liability, the employer must prove that a reason 
other than service connection would have been sufficient to justify its action. 
 
Both the standard and burden of proof now set out in the law apply to all cases, regardless of the 
date of the cause of action, including discrimination cases arising under the predecessor (“VRR”) 
law. 
 
Reprisals{tc \l1 "Reprisals} 
 
Employers are prohibited from retaliating against anyone: 
 

• who files a complaint under the law; 
 

• who testifies, assists or otherwise participates in an investigation or proceeding 
under the law; or 

 
• who exercises any right provided under the law. 

 
• whether or not the person has performed military service (section 4311(b)). 

 
 
 
How the law is enforced 
 
Department of Labor 
 
Regulations.  Section 4331(a). The Secretary of Labor is empowered to issue regulations 
implementing the statue.  Previously, the Secretary lacked such authority.  However, certain 
publications issued by the U.S. Department of Labor had been accorded "a measure of weight" 
by the courts. 
 
Veterans’ Employment and Training Service{tc \l1 "Veterans’ Employment and Training 
Service}.  Reemployment assistance will continue to be provided by the Veterans’ Employment 
and Training Service (VETS) of the Department of Labor.  Section 4321.  VETS investigates 
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complaints and attempts to resolve them.  Filing of complaints with VETS is optional.  Section 
4322. 
 
Access to documents.  Section 4326(a). The law gives VETS a right of access to examine and 
duplicate employer and employee documents that it considers relevant to an investigation.  
VETS also has the right of reasonable access to interview persons with information relevant to 
the investigation. 
 
Subpoenas.  Section 4326(b). The law authorizes VETS to subpoena the attendance and 
testimony of witnesses and the production of documents relating to any matter under 
investigation. 
 
Government-assisted court actions{tc \l1 "Government-assisted court actions} 
 
Section 4323(a)(1). Persons whose complaints are not successfully resolved by VETS may 
request that their complaints be submitted to the Attorney General for possible court action.  If 
the Attorney General is satisfied that a complaint is meritorious, the Attorney General may file a 
court action on the complainant’s behalf. 
 
Private court actions{tc \l1 "Private court actions} Section 4323(a). 
 
Individuals continue to have the option to privately file court actions.  They may do so if they 
have chosen not to file a complaint with VETS, have chosen not to request that VETS refer their 
complaint to the Attorney General, or have been refused representation by the Attorney General. 
 
Double damages.  Section 4323(c)(1)(A)(iii). Award of back pay or lost benefits may be 
doubled in cases where violations of the law are found to be "willful."  "Willful" is not defined in 
the law, but the law’s legislative history indicates the same definition that the U.S. Supreme 
Court has adopted for cases under the Age Discrimination in Employment Act should be used.  
Under that definition, a violation is willful if the employer’s conduct was knowingly or 
recklessly in disregard of the law. 
 
Fees.  Section 4323(c)(2)(B). The law, at the court’s discretion, allows for awards of attorney 
fees, expert witness fees, and other litigation expenses to successful plaintiffs who retain private 
counsel.  Also, the law bans charging of court fees or costs against anyone who brings suit 
(4323(c)(2)(A)). 
 
Declaratory judgments. Section 4323(c)(4).  Only persons claiming rights under the law may 
bring lawsuits.  According to the law’s legislative history, its purpose is to prevent employers, 
pension plans, or unions from filing actions for declaratory judgements to determine potential 
claims of employees. 
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Service Member Checklist{tc \l1 "Service Member Checklist} 
 
 
 
 
 
Service Member Obligations 

 
 
 
Yes 

 
 
 
No 

 
 
 
Comments 

 
 
 
Reference

 
1.  Did the service member hold a job other than 
one that was brief, nonrecurring? (exception would 
be discrimination cases.) 

 
 

 
 

 
 

 
 
 
Page 1 

 
2.  Did the service member notify the employer that 
he/she would be leaving the job for military training 
or service? 

 
 

 
 

 
 

 
 
 
Page 2 

 
3.  Did the service member exceed the 5-year 
limitation limit on periods of service? (exclude 
exception identified in the law) 

 
 

 
 

 
 

 
 
 
Page 2 

 
4.  Was the service member discharged under 
conditions other than disqualifying under section 
4304? 

 
 

 
 

 
 

 
 
Page 4 

 
5.  Did the service member make application or 
report back to the pre-service employer in a timely 
manner? 

 
 

 
 

 
 

 
 
 
Page 4 

 
6.  When requested by the employer, did the 
service member provide readily available 
documentation showing eligibility for 
reemployment? 

 
 

 
 

 
 

 
 
 
Page 5 

 
7.  Did the service member whose military leave 
exceeded 30 days elect to continue health 
insurance coverage?  The employer is permitted to 
charge up to 102% of the entire premium in these 
cases. 

 
 

 
 

 
 

 
 
 
 
Page 11 
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Employer Obligations{tc \l1 "Employer Obligations} 
 
 

 
Employer Obligations: 

 
Yes 

 
No 

 
Comments 

 
Reference 

 
1.  Did the service member give advance notice of 
military service to the employer? (This notice can 
be written or verbal) 

 
 

 
 

 
 

 
Page 2 
 

 
2.  Did the employer allow the service member a 
leave of absence?  The employer cannot require 
that vacation or other personal leave be used. 

 
 

 
 

 
 

 
Page 11 

 
3.  Upon timely application for reinstatement, did the 
employer timely reinstate the service member to 
his/her escalator position? 

 
 

 
 

 
 

 
Page 6 
     
 

 
4.  Did the employer grant accrued seniority as if 
the returning service member had been 
continuously employed?  This applies to the rights 
and benefits determined by seniority, including 
status, rate of pay, pension vesting, and credit for 
the period for pension benefit computations.  

 
 

 
 

 
 

 
Page 9 

 
5.  Did the employer delay or attempt to defeat a 
reemployment rights obligation by demanding 
documentation that did not then exist or was not 
then readily available? 

 
 

 
 

 
 

 
Page 5 

 
6.  Did the employer consider the timing, frequency, 
or duration of the service members training or 
service or the nature of such training or service as a 
basis for denying rights under this Statute? 

 
 

 
 

 
 

 
Page 2 
       

 
7.  Did the employer provide training or retraining 
and other accommodations to persons with service-
connected disabilities.  If a disability could not be 
accommodated after reasonable efforts by the 
employer, did the employer reemploy the person in 
some other position he/she was qualified to perform 
which is the "nearest approximation" of the position 
to which the person was otherwise entitled, in terms 
of status and pay, and with full seniority? 

 
 

 
 

 
 

 
Page 8 

 
8.  Did the employer make reasonable efforts to 
train or otherwise qualify a returning service 
member for a position within the 
organization/company?  If the person could not be 
qualified in a similar position, did the employer 
place the person in any other position of lesser 
status and pay which he/she was qualified to 
perform with full seniority? 

 
 

 
 

 
 

 
Page 7 
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9.  Did the employer grant the reemployed person 
pension plan benefits that accrued during military 
service, regardless of whether the plan was a 
defined benefit or defined contribution plan? 

 
 

 
 

 
 

 
Page 10 
        

 
10.  Did the employer offer COBRA-like health 
coverage upon request of a service member whose 
leave was more than 30 days?  Upon the service 
member’s election, did the employer continue 
coverage at the regular employee cost for service 
members whose leave was for less than 31 days? 

 
 

 
 

 
 

 
Page 11 

 
11.  Did the employer discriminate in employment 
against or take adverse employment action against 
any person who assisted in the enforcement of a 
protection afforded any returning service member 
under this Statute. 
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12.  Did the employer in any way discriminate in 
employment, reemployment, retention in 
employment, promotion, or any benefit of 
employment on the basis of past or present 
membership, performance of service, application for 
service or obligation for military service. 

 
 

 
 

 
 

 
Page 12 
        

 
13.  Did the employer satisfy the burden of proof 
where employment, reemployment or other 
entitlements are denied or when adverse action is 
taken when a service connection is the motivating 
factor in the denial or adverse action?  Did the 
employer provide documentation that the action 
would have been taken in the absence of such 
membership? 

 
 

 
 

 
 

 
Page 13 
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APPENDIX D 
OOffffiiccee  ooff  tthhee  SSppeecciiaall  CCoouunnsseell  CCoonnssiiddeerraattiioonnss  RReeggaarrddiinngg  MMSSPPBB  

RReepprreesseennttaattiioonn  
  

OOFFFFIICCEE  OOFF  TTHHEE  SSPPEECCIIAALL  CCOOUUNNSSEELL  &&  UUSSEERRRRAA  
 
 

1. What is the Office of Special Counsel? 
 

TThhee  OOffffiiccee  ooff  SSppeecciiaall  CCoouunnsseell  iiss  aann  iinnddeeppeennddeenntt  ffeeddeerraall  eexxeeccuuttiivvee  aaggeennccyy  tthhaatt  
iinnvveessttiiggaatteess  aanndd  pprroosseeccuutteess  ccaasseess  iinnvvoollvviinngg::  
 
a. Prohibited Personnel Practices (PPPs) under 5 U.S.C. Section 2302(b). 

 
b. Federal employee violations of the Hatch Act, which regulates the partisan 

political activities of federal employees. 
 

c. Agency violations of law, rule, or regulations; fraud, waste, and abuse of 
authority; gross mismanagement or a substantial and specific danger to public 
health and safety, disclosed by federal employee whistleblowers. 

 
d. Agency denials of veteran and reservist employment or reemployment rights, 

discrimination based upon military status, and denial of any promotion, or other 
benefit of employment because of military status. 

 
2. What obligations does USERRA give the Office of Special Counsel, with respect to 

federal employees who allege agency discrimination, failure to hire or reemploy because 
of their military or veteran status? 

 

a. 38 U.S.C. Section 4324(a)(1): 

  

A person who receives from the Secretary [of Labor] a notification pursuant 
to section 4322(e) may request that the Secretary refer the complaint for 
litigation before the Merit Systems Protection Board.  The Secretary shall 
also refer the complaint to the Office of Special Counsel established by 
section 1211 of title 5. 
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b. 38 U.S.C. Section 4324(a)(2)(A): 

 

If the Special Counsel is reasonably satisfied that the person on whose behalf 
a complaint is referred under paragraph (1) is entitled to the rights or 
benefits sought, the Special Counsel (upon request of the person submitting 
the complaint) may appear on behalf of, and act as attorney for, the person 
and initiate an action regarding such complaint before the Merit Systems 
Protection Board. 

  

 c. 38 U.S.C. Section 4324(a)(2)(B): 
 

If the Special Counsel declines to initiate an action and represent a person before 
the Merit Systems Protection Board under subparagraph (A), the Special Counsel 
shall notify such person of that decision. 
 
 

3. What action does the Office of Special Counsel take upon referral? 
 
 a. Obtains the DOL-VETS investigative file and report/memorandum from the 
Office of the Solicitor, Department of Labor. 
 
 b. Reviews the entire investigative file in detail. 
 
  (1) Direct Evidence of Military Status Discrimination 
 
  (2) Circumstantial Evidence of Military Status Discrimination 
 
   A. Statements of Animus 
 
   B. Agency's Explanation 
 
   C. Disparate Treatment 
 
   D. Time Chronology 
 
   E. Conduct of the Veteran/Reserve Component Employee 
 
 c. Reviews the legal analysis from Secretary of Labor, Office of the Solicitor 
 
 d. Determines if further investigation is needed 
 
 e. Conducts their own legal analysis of the facts and law 
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4. What is the legal standard for a finding of military status discrimination? 
 
 a. The employee's affiliation (or former affiliation) with the active component 
Armed Forces or the Reserve Components of the Armed Forces (including the National Guard) 
played a "substantial or motivating" part in the agency's adverse action against the employee. 
 
 b. A "substantial or motivating factor" must be more than "some weight", but less 
than the "sole reason" for agency adverse action against an employee.  Each case is examined on 
its unique facts.  The employee must show by a preponderance of evidence (>50%) that military 
status was a "motivating" or "substantial" basis for adverse agency action.  Petersen v. 
Department of the Interior, 71 M.S.P.R. 227 (1996);  Accord, Gummo v. Village of Depew, New 
York, 75 F.3d 98, 106 (2d Cir. 1996) 
 
 c. Once an employee raises a USERRA claim of military status discrimination, the 
agency must prove that it would have taken the same action against the employee even if the 
employee had no military affiliation.  The employee can then rebut the agency's claims by use 
of direct or circumstantial evidence, showing the agency's defense is really a pretext for 
discriminatory conduct.  38 U.S.C. Section 4311(b). 
 
5. What would be considered "direct evidence" of military status discrimination? 
 
 a. Uncontradicted evidence that something was done or not done to an agency 
employee because of his or her status as a veteran or military member. 
 
  (1) Statements found in performance evaluations, letters of reprimand, e.g., 
that "X is not a 'team player' because of his or her numerous absences for Reserve duty and 
meetings." 
 
  (2) Stated reasons given to a veteran or reservist for a particular assignment or 
demotion.  ("You are gone on military duty so much that we can't consider you for X position, as 
we can't count on you being here when we need you.") 
 
 b. Direct evidence is gathered from documents, witness statements, independent 
sources (internal inspector general investigations/audits), and agency policy and conduct/past 
practices. 
 
6. What constitutes "circumstantial evidence" of military status discrimination? 
 
 a. The MSPB, in Duncan v. U.S. Postal Service, 73 M.S.P.R. 86 (1997), has 
determined that federal employees may prove indirectly the agency's discriminatory intent by 
providing relevant circumstantial evidence which a fact finder can infer discriminatory agency 
intent.  The Board has directed that circumstantial evidence cases use the "burden-shifting 
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analysis" provided under Title VII of the Civil Rights Act of 1964.  The employee must establish 
a prima facie case that: 
 
  (1) he or she was a member of a protected group, the Armed Forces, Armed 
Forces Reserve Component, or a former member of the military (veteran), and the employer was 
aware of this status, 
 
  (2) he or she was similarly situated to an individual who was not a member of 
the protected group (e.g., someone on sabbatical or pregnancy leave), and 
 
  (3) he or she was treated more harshly or disparate than the individual who 
was not a member of the Armed Forces, Armed Forces Reserve Component or veteran. 
Coleman v. Department of Air Force, 66 M.S.P.R. 498, 508 (1995), aff'd, 79 F.3d 1165 (Fed. 
Cir. 1996). 
 
 b. Once the employee has met the initial burden of proof, the burden "shifts" to the 
agency to articulate a legitimate, nondiscriminatory reason for its action.  The agency meets 
this burden when it introduces evidence, which, on its face, would lead a fact finder to conclude 
that the agency had a nondiscriminatory basis for its action, regardless whether the agency 
proves the reason. 
 
 c. One the agency has raised a legitimate nondiscriminatory defense for its action, 
the employee must show that the agency's stated reason was really a pretext for prohibited 
discrimination.  The employee must show both that the agency's stated reason was not the real 
reason for its action and that military status discrimination was a motivating factor for the 
adverse action. 
 
 d. Several types of information help the reservist or veteran prove his case: 
 
  (1) Statements of animus.  Statements of animus are statements by supervisors 
and agency officials indicating a strong dislike of someone because of military or veteran status.  
In the Peterson case, the employee was a Vietnam veteran who was subjected to continuous 
abusive name calling by his supervisors and co-workers, such as "Psycho" and "Babykiller".  
Other common agency manager statements would be to disparage Reservists as "unreliable" or 
"disloyal", "non-team players", and "double dippers". 
 
  (2) Disparate Treatment.  A good example is where a Reservist on active duty 
is denied an annual bonus, but a woman employee on pregnancy leave is given the annual bonus. 
 
  (3) Time Sequencing/Chronology.  Where an agency immediately disciplines 
or fires an employee after he has asserted his USERRA rights or returned from military duty, 
despite agency protests of non-discriminatory purpose, a strong inference of discriminatory 
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conduct may be found.  Accord, Robinson v. Morris Moore Chevrolet, 974 F. Supp. 571 (E.D. 
Tex. 1997). 
 
7. Does a Reserve or National Guard employee have an obligation to minimize the 
burden upon the agency by rescheduling military duty or training that conflicts with his 
agency job demands? 
 
 a. Practically speaking, the answer is generally yes.  Whenever possible, Reserve 
and National Guard members should work with their commands to avoid unnecessary conflicts 
between their military duty and civilian work schedules.  This is particularly true in shift work 
type jobs, such as firemen, policemen, prison guards, postal workers, and hospital workers.  
Employees should provide their agencies with as much advance notice as possible to avoid 
scheduling conflicts.  Still, military employees do not always have a say as to when they must 
participate in military training or activations.   
 

b. Agency management must understand that they cannot refuse to allow their 
military member employees to attend military duty or training for agency convenience.  The 
military mission is paramount.  See H. Rep. No. 103-65, 103d Cong., 1st Sess., at 30 (1993): 
 
  [T]here is no obligation on the part of the service member to rearrange 
  or postpone already scheduled military service nor is there any obligation 
  to accede to an employer's desire that such service be planned for the  
  employer's convenience. 
 
 c. There are no reported MSPB cases where the Board has endorsed adverse action 
against an employee for failing to minimize the frequency, timing or duration of their military 
training or duty.  The statute, 38 U.S.C. ∋ 4312(h), makes clear that civilian employers, including 
the federal government, do not decide when, where, or how often employee Reservists do their 
military duty or training.   As Congress observed in creating this section of the Act: 
 
  This section makes clear the Committee's intent that no "reasonableness" 
  test be applied to determine reemployment rights and that this section 
  prohibits consideration of timing, frequency, or duration of service so  
  long as it does not exceed the cumulative limits under section 4312(C) 
  and the servicemember has complied with the requirements under 
  sections 4312(a) and (e). 
 
H. Rep. No. 103-65, 103d Cong., 1st Sess., at 30 (1993).  See also OPM Regulation, 5 C.F.R. 
Section 353.203(c), which urges federal employees to make a good faith effort to resolve work 
conflicts with their military duty.  The 5 C.F.R. Section 353.203(c) provision should not be used 
as a test to determine whether the service member's military duty was "reasonable" or "fair to the 
agency", or whether the OSC should represent a federal employee with a USERRA issue. 
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8. How do you contact the Office of Special Counsel? 
 
 The OSC has a website at http://www.access.gpo.gov/osc .  You can also contact the 
OSC senior counsel for USERRA cases, at telephone (202) 653-6005.  Merit Systems Protection 
Board regulations and cases may be found at the MSPB website, 
http://www.access.gpo.gov/mspb . 
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UUSSEERRRRAA  FFaaccttss  ffoorr  EEmmppllooyyeerrss  
  
NNoottee::  TThhiiss  mmaatteerriiaall  iiss  ffoorr  iinnffoorrmmaattiioonn  oonnllyy  aanndd  sshhoouulldd  nnoott  bbee  ccoonnssiiddeerreedd  aa  lleeggaall    
aauutthhoorriittyy..  WWhhiillee  tthhiiss  ffaaccttsshheeeett  iiss  ddiirreecctteedd  ttoo  cciivviilliiaann  eemmppllooyyeerrss  ooff  mmeemmbbeerrss  ooff    
tthhee  NNaattiioonnaall  GGuuaarrdd  aanndd  RReesseerrvvee,,  iitt  sshhoouulldd  bbee  nnootteedd  tthhaatt  AAccttiivvee  ccoommppoonneenntt    
mmeemmbbeerrss,,  PPuubblliicc  HHeeaalltthh  SSeerrvviiccee  CCoommmmiissssiioonneedd  CCoorrppss  mmeemmbbeerrss,,  aanndd  cceerrttaaiinn  ootthheerrss    
aarree  aallssoo  pprrootteecctteedd  bbyy  tthhee  UUnniiffoorrmmeedd  SSeerrvviicceess  EEmmppllooyymmeenntt  aanndd  RReeeemmppllooyymmeenntt  RRiigghhttss    
AAcctt  ((UUSSEERRRRAA)),,  iiff  tthheeyy  mmeeeett  tthhee  eelliiggiibbiilliittyy  ccrriitteerriiaa..  CCoonnttaacctt  tthhee  NNaattiioonnaall    
CCoommmmiitttteeee  ffoorr  EEmmppllooyyeerr  SSuuppppoorrtt  ooff  tthhee  GGuuaarrdd  aanndd  RReesseerrvvee  aatt  ((880000))  333366--44559900  wwiitthh    
ssppeecciiffiicc  qquueessttiioonnss  rreeggaarrddiinngg  UUSSEERRRRAA..  
  
IIff  yyoouu  nneeeedd  mmoorree  iinnffoorrmmaattiioonn  ccoonncceerrnniinngg  ssppeecciiffiicc  ssiittuuaattiioonnss,,  pplleeaassee  EE--mmaaiill::    
NNCCEESSGGRR''ss  WWeebbMMaasstteerr  oorr  ccaallll  tthhee  NNaattiioonnaall  CCoommmmiitttteeee  aatt  ((880000))  333366--44559900..  
  
NNoottee::  WWhheerree  aapppplliiccaabbllee,,  aa  rreelleevvaanntt  sseeccttiioonn  nnuummbbeerr  ooff  TTiittllee  3388,,  UUnniitteedd  SSttaatteess    
CCooddee,,  iiss  pprroovviiddeedd  iinn  ppaarreenntthheesseess  aafftteerr  tthhee  aannsswweerr..    
  
  
  
11..  IIss  tthheerree  aa  llaaww  ggoovveerrnniinngg  aa  sseerrvviicceemmeemmbbeerr''ss  rriigghhtt  ttoo  rreeeemmppllooyymmeenntt  rriigghhttss  aafftteerr    
hhiiss  oorr  hheerr  ccoommpplleettiioonn  ooff  mmiilliittaarryy  ttrraaiinniinngg  oorr  sseerrvviiccee??  
  
YYeess..  SSiinnccee  11994400,,  tthheerree  hhaass  bbeeeenn  ssuucchh  aa  llaaww,,  kknnoowwnn  aass  tthhee  VVeetteerraannss''  RReeeemmppllooyymmeenntt    
RRiigghhttss  ((VVRRRR))..  OOnn  OOccttoobbeerr  1133,,  11999944,,  PPrreessiiddeenntt  CClliinnttoonn  ssiiggnneedd  tthhee  UUnniiffoorrmmeedd    
SSeerrvviicceess  EEmmppllooyymmeenntt  aanndd  RReeeemmppllooyymmeenntt  RRiigghhttss  AAcctt  ––  aa  ccoommpprreehheennssiivvee  rreevviissiioonn  ooff    
tthhee  VVRRRR,,  UUSSEERRRRAA  bbeeccaammee  ffuullllyy  eeffffeeccttiivvee  DDeecceemmbbeerr  1122,,  11999944,,  aanndd  iiss  ccoonnttaaiinneedd  iinn  TTiittllee  3388,,  
UUnniitteedd  SSttaatteess  CCooddee,,  aatt  cchhaapptteerr  4433..  ((SSeeccttiioonnss  44330011  tthhrroouugghh  44333333))    
  
22..  WWhhoo  iiss  eelliiggiibbllee  ffoorr  rreeeemmppllooyymmeenntt  rriigghhttss  uunnddeerr  UUSSEERRRRAA  ffoolllloowwiinngg  mmiilliittaarryy    
sseerrvviiccee??  
  
TThhee  iinnddiivviidduuaall  mmuusstt  mmeeeett  ffiivvee  ccoonnddiittiioonnss,,  oorr  ""eelliiggiibbiilliittyy  ccrriitteerriiaa..""  TThhee    
iinnddiivviidduuaall::  
aa..  mmuusstt  hhoolldd  oorr  hhaavvee  aapppplliieedd  ffoorr  aa  cciivviilliiaann  jjoobb..  ((NNoottee::  JJoobbss  eemmppllooyyeerrss  ccaann  sshhooww    
ttoo  bbee  hheelldd  ffoorr  aa  bbrriieeff,,  nnoonnrreeccuurrrreenntt  ppeerriioodd  wwiitthh  nnoo  rreeaassoonnaabbllee  eexxppeeccttaattiioonn  ooff    
ccoonnttiinnuuiinngg  ffoorr  aa  ssiiggnniiffiiccaanntt  ppeerriioodd  ddoo  nnoott  qquuaalliiffyy  ffoorr  pprrootteeccttiioonn..))  
bb..  mmuusstt  hhaavvee  ggiivveenn  wwrriitttteenn  oorr  vveerrbbaall  nnoottiiccee  ttoo  tthhee  cciivviilliiaann  eemmppllooyyeerr  pprriioorr  ttoo    
lleeaavviinngg  tthhee  jjoobb  ffoorr  mmiilliittaarryy  ttrraaiinniinngg  oorr  sseerrvviiccee  eexxcceepptt  wwhheenn  pprreecclluuddeedd  bbyy    
mmiilliittaarryy  nneecceessssiittyy..  
cc..  mmuusstt  nnoott  hhaavvee  eexxcceeeeddeedd  tthhee  55--yyeeaarr  ccuummuullaattiivvee  lliimmiitt  oonn  ppeerriiooddss  ooff  sseerrvviiccee..  
dd..  mmuusstt  hhaavvee  bbeeeenn  rreelleeaasseedd  ffrroomm  sseerrvviiccee  uunnddeerr  ccoonnddiittiioonnss  ootthheerr  tthhaann    
ddiisshhoonnoorraabbllee..  



 
 

35-54

ee..  mmuusstt  rreeppoorrtt  bbaacckk  ttoo  tthhee  cciivviilliiaann  jjoobb  iinn  aa  ttiimmeellyy  mmaannnneerr  oorr  ssuubbmmiitt  aa  ttiimmeellyy    
aapppplliiccaattiioonn  ffoorr  rreeeemmppllooyymmeenntt..  ((ggeenneerraallllyy,,  SSeeccttiioonn  44331122))  
  
33..  AArree  tthheerree  rreeeemmppllooyymmeenntt  rriigghhttss  ffoolllloowwiinngg  vvoolluunnttaarryy  mmiilliittaarryy  sseerrvviiccee??  SSttaattee    
ccaalllluuppss??  
  
UUSSEERRRRAA  aapppplliieess  ttoo  vvoolluunnttaarryy  aass  wweellll  aass  iinnvvoolluunnttaarryy  mmiilliittaarryy  sseerrvviiccee,,  iinn    
ppeeaacceettiimmee  aass  wweellll  aass  wwaarrttiimmee..  HHoowweevveerr,,  lliikkee  tthhee  VVRRRR  llaaww,,  UUSSEERRRRAA  ddooeess  nnoott  aappppllyy    
ttoo  ssttaattee  ccaalllluuppss  ooff  tthhee  NNaattiioonnaall  GGuuaarrdd  ffoorr  ddiissaasstteerr  rreelliieeff,,  rriioottss,,  eettcc..  AAnnyy    
pprrootteeccttiioonn  ffoorr  ssuucchh  dduuttyy  mmuusstt  bbee  pprroovviiddeedd  bbyy  tthhee  llaawwss  ooff  tthhee  ssttaattee  oorr  tteerrrriittoorryy    
iinnvvoollvveedd..  ((SSeeccttiioonn  44330033))  
  
44..  WWhheenn  iiss  pprriioorr  nnoottiiccee  ttoo  tthhee  cciivviilliiaann  eemmppllooyyeerr  rreeqquuiirreedd??  HHooww  iiss  ssuucchh  nnoottiiccee  ttoo    
bbee  ggiivveenn??  
  
TThhee  ppeerrssoonn  wwhhoo  iiss  ppeerrffoorrmmiinngg  tthhee  sseerrvviiccee  ((oorr  aann  ooffffiicciiaall  rreepprreesseennttaattiivvee  ooff  tthhee    
uunniiffoorrmmeedd  sseerrvviiccee))  mmuusstt  ggiivvee  aaddvvaannccee  wwrriitttteenn  oorr  vveerrbbaall  nnoottiiccee  ttoo  tthhee  eemmppllooyyeerr..    
TThhee  nnoottiiccee  rreeqquuiirreemmeenntt  aapppplliieess  ttoo  aallll  ccaatteeggoorriieess  ooff  ttrraaiinniinngg  oorr  sseerrvviiccee..  NNoottiiccee    
iiss  nnoott  rreeqquuiirreedd  iiff  pprreecclluuddeedd  bbyy  mmiilliittaarryy  nneecceessssiittyy  oorr,,  iiff  tthhee  ggiivviinngg  ooff  ssuucchh    
nnoottiiccee  iiss  ootthheerrwwiissee  iimmppoossssiibbllee  oorr  uunnrreeaassoonnaabbllee..    
  
AA  ddeetteerrmmiinnaattiioonn  ooff  mmiilliittaarryy  nneecceessssiittyy  sshhaallll  bbee  mmaaddee  ppuurrssuuaanntt  ttoo  rreegguullaattiioonnss    
pprreessccrriibbeedd  bbyy  tthhee  DDeeppaarrttmmeenntt  ooff  DDeeffeennssee..  IItt  iiss  rreeaassoonnaabbllee  ttoo  eexxppeecctt  tthhaatt    
ssiittuuaattiioonnss  wwhheerree  nnoottiiccee  iiss  nnoott  rreeqquuiirreedd  wwiillll  bbee  rraarree..  TThhee  llaaww  ddooeess  nnoott  ssppeecciiffyy    
hhooww  mmuucchh  aaddvvaannccee  nnoottiiccee  iiss  rreeqquuiirreedd,,  bbuutt  tthhee  DDeeppaarrttmmeenntt  ooff  DDeeffeennssee  aaddvviisseess    
mmeemmbbeerrss  ooff  tthhee  NNaattiioonnaall  GGuuaarrdd  aanndd  RReesseerrvvee  tthhaatt  tthheeyy  sshhoouulldd  pprroovviiddee  tthheeiirr    
eemmppllooyyeerrss  aass  mmuucchh  aaddvvaannccee  nnoottiiccee  aass  tthheeyy  ccaann..  ((SSeeccttiioonn  44331122))  
  
55..  IIss  aann  eemmppllooyyeerr  eennttiittlleedd  ttoo  pprrooooff  tthhaatt  mmiilliittaarryy  dduuttyy  ffoorr  wwhhiicchh  aann  eemmppllooyyeeee  wwaass    
ggrraanntteedd  aa  lleeaavvee  ooff  aabbsseennccee  wwaass  aaccttuuaallllyy  ppeerrffoorrmmeedd??  
  
YYeess..  UUSSEERRRRAA  pprroovviiddeess  tthhaatt  ffoolllloowwiinngg  ppeerriiooddss  ooff  mmiilliittaarryy  sseerrvviiccee  ooff  3311  ddaayyss  oorr    
mmoorree,,  tthhee  rreettuurrnniinngg  eemmppllooyyeeee  mmuusstt,,  uuppoonn  tthhee  eemmppllooyyeerr''ss  rreeqquueesstt,,  pprroovviiddee    
ddooccuummeennttaattiioonn  tthhaatt  eessttaabblliisshheess  lleennggtthh  aanndd  cchhaarraacctteerr  ooff  tthhee  sseerrvviiccee  aanndd  tthhee    
ttiimmeelliinneessss  ooff  tthhee  aapppplliiccaattiioonn  ffoorr  rreeeemmppllooyymmeenntt..  RReeeemmppllooyymmeenntt  mmaayy  nnoott  bbee  ddeellaayyeedd,,  hhoowweevveerr,,  iiff  
ssuucchh  ddooccuummeennttaattiioonn  ddooeess  nnoott  eexxiisstt  oorr  iiss  nnoott  rreeaaddiillyy  aavvaaiillaabbllee..  IInn  ggeenneerraall,,  tthhee  ffoolllloowwiinngg  
ddooccuummeennttss  hhaavvee  bbeeeenn  ddeetteerrmmiinneedd  bbyy  tthhee  SSeeccrreettaarryy  ooff  LLaabboorr  ttoo  ssaattiissffyy  pprrooooff  ooff  eelliiggiibbiilliittyy  ffoorr  
rreeeemmppllooyymmeenntt::  ddiisscchhaarrggee  ppaappeerrss,,  lleeaavvee  aanndd  eeaarrnniinnggss  ssttaatteemmeennttss,,  sscchhooooll  ccoommpplleettiioonn  cceerrttiiffiiccaattee,,  
eennddoorrsseedd  oorrddeerrss,,  oorr  aa  lleetttteerr  ffrroomm  aa  pprrooppeerr  mmiilliittaarryy  aauutthhoorriittyy..  
WWhhiillee  UUSSEERRRRAA  ddooeess  nnoott  aaddddrreessss  ddooccuummeennttaattiioonn  ooff  sshhoorrtteerr  ppeerriiooddss  ooff  mmiilliittaarryy    
sseerrvviiccee,,  iiff  ddoouubbtt  eexxiissttss,,  aann  eemmppllooyyeerr  ccoouulldd  ccoonnttaacctt  tthhee  eemmppllooyyeeee''ss  mmiilliittaarryy    
ccoommmmaanndd  wwiitthh  qquueessttiioonnss  aabboouutt  aa  ssppeecciiffiicc  ppeerriioodd  ooff  sseerrvviiccee..  ((  SSeeccttiioonn  44331122))  
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66..  HHooww  iiss  tthhee  55--yyeeaarr  lliimmiitt  ccoommppuutteedd??  
  
SSeerrvviiccee  iinn  tthhee  uunniiffoorrmmeedd  sseerrvviicceess,,  eexxcceepptt  tthhee  ttyyppeess  ooff  sseerrvviiccee  ddeessccrriibbeedd  bbeellooww,,    
ccoouunnttss  ttoowwaarrdd  tthhee  ccuummuullaattiivvee  55--yyeeaarr  lliimmiitt  ooff  mmiilliittaarryy  sseerrvviiccee  aa  ppeerrssoonn  ccaann    
ppeerrffoorrmm  wwhhiillee  rreettaaiinniinngg  rriigghhttss  uunnddeerr  UUSSEERRRRAA..  WWhheenn  aa  ppeerrssoonn  ssttaarrttss  aa  nneeww  jjoobb  wwiitthh    
aa  nneeww  eemmppllooyyeerr,,  hhee  oorr  sshhee  rreecceeiivveess  aa  ffrreesshh  55--yyeeaarr  eennttiittlleemmeenntt..  DDuuttyy  ppeerrffoorrmmeedd    
pprriioorr  ttoo  tthhee  eeffffeeccttiivvee  ddaattee  ooff  UUSSEERRRRAA  iiss  aaddddrreesssseedd  iinn  qquueessttiioonn  ##88..  
UUSSEERRRRAA''ss  ccuummuullaattiivvee  55--yyeeaarr  lliimmiitt  ddooeess  nnoott  iinncclluuddee  cceerrttaaiinn  kkiinnddss  ooff  mmiilliittaarryy    
ttrraaiinniinngg  oorr  sseerrvviiccee..  EExxcceeppttiioonnss  ttoo  tthhee  55--yyeeaarr  lliimmiitt  ccaann  bbee  ggrroouuppeedd  iinnttoo  tthhrreeee    
bbrrooaadd  ccaatteeggoorriieess::  

aa..  UUnnaabbllee  ((tthhrroouugghh  nnoo  ffaauulltt  ooff  tthhee  iinnddiivviidduuaall))  ttoo  oobbttaaiinn  rreelleeaassee  ffrroomm  sseerrvviiccee  oorr    
sseerrvviiccee  iinn  eexxcceessss  ooff  ffiivvee  yyeeaarrss  ttoo  ffuullffiillll  aann  iinniittiiaall  ppeerriioodd  ooff  oobblliiggaatteedd    
sseerrvviiccee  ((ggeenneerraallllyy  iimmppoosseedd  oonn  AAccttiivvee  ccoommppoonneenntt  aavviiaattoorrss  oorr  ootthheerrss  wwhhoo  uunnddeerrggoo    
eexxtteennssiivvee  iinniittiiaall  ttrraaiinniinngg  iinn  cceerrttaaiinn  tteecchhnniiccaall  mmiilliittaarryy  ssppeecciiaallttiieess))..  
bb..  RReeqquuiirreedd  ddrriillllss  aanndd  aannnnuuaall  ttrraaiinniinngg  aanndd  ootthheerr  ttrraaiinniinngg  dduuttyy  cceerrttiiffiieedd  bbyy  tthhee    
mmiilliittaarryy  ttoo  bbee  nneecceessssaarryy  ffoorr  pprrooffeessssiioonnaall  ddeevveellooppmmeenntt  oorr  sskkiillll    
ttrraaiinniinngg//rreettrraaiinniinngg..  
cc..  SSeerrvviiccee  ppeerrffoorrmmeedd  dduurriinngg  ttiimmee  ooff  wwaarr  oorr  nnaattiioonnaall  eemmeerrggeennccyy  oorr  ffoorr  ootthheerr    
ccrriittiiccaall  mmiissssiioonnss//ccoonnttiinnggeenncciieess//mmiilliittaarryy  rreeqquuiirreemmeennttss..  IInnvvoolluunnttaarryy  sseerrvviiccee  ooff    
tthhiiss  ttyyppee  iiss  eexxeemmpptt  ffrroomm  tthhee  55--yyeeaarr  lliimmiitt..  VVoolluunnttaarryy  sseerrvviiccee  iinn  ssuuppppoorrtt  ooff  tthhee    
mmiissssiioonn//ccoonnttiinnggeennccyy//mmiilliittaarryy  rreeqquuiirreemmeenntt  iiss  aallssoo  eexxeemmpptt..  ((SSeeccttiioonn  44331122))  
  

77..  CCaann  aann  eemmppllooyyeeee  bbee  rreeqquuiirreedd  ttoo  uussee  eeaarrnneedd  vvaaccaattiioonn  wwhhiillee  ppeerrffoorrmmiinngg  mmiilliittaarryy    
sseerrvviiccee??  
  
NNoo..  AAss  uunnddeerr  tthhee  VVRRRR  llaaww,,  aa  ppeerrssoonn  mmaayy  nnoott  bbee  ffoorrcceedd  ttoo  uussee  eeaarrnneedd  vvaaccaattiioonn..    
EEmmppllooyyeeeess  aarree  eennttiittlleedd  ttoo  eeaarrnneedd  vvaaccaattiioonn  oorr  lleeaavvee  iinn  aaddddiittiioonn  ttoo  ttiimmee  ooffff  ttoo    
ppeerrffoorrmm  mmiilliittaarryy  sseerrvviiccee..  AA  rraarree  eexxcceeppttiioonn  wwoouulldd  bbee  aa  ccaassee  wwhheerree  tthheerree  iiss  aa    
ssttaannddaarrdd  ppllaanntt  sshhuuttddoowwnn  aatt  aa  cceerrttaaiinn  ttiimmee  ooff  yyeeaarr  aanndd  aallll  eemmppllooyyeeeess  mmuusstt  ttaakkee    
tthheeiirr  vvaaccaattiioonnss  dduurriinngg  tthhaatt  ppeerriioodd  aanndd  aann  eemmppllooyyeeee''ss  ppeerriioodd  ooff  mmiilliittaarryy  sseerrvviiccee    
hhaappppeennss  ttoo  ccooiinncciiddee  wwiitthh  tthhaatt  ppeerriioodd..  ((SSeeccttiioonn  44331166))  
  
88..  NNooww  tthhaatt  UUSSEERRRRAA  hhaass  bbeeeenn  eennaacctteedd,,  ccaann  aa  ppeerrssoonn  sseerrvvee  aann  aaddddiittiioonnaall  ffiivvee  yyeeaarrss    
aanndd  ssttiillll  hhaavvee  rreeeemmppllooyymmeenntt  rriigghhttss??  
  
NNoott  nneecceessssaarriillyy..  UUSSEERRRRAA  pprroovviiddeess  tthhaatt  mmiilliittaarryy  sseerrvviiccee  ppeerrffoorrmmeedd  pprriioorr  ttoo    
DDeecceemmbbeerr  1122,,  11999944,,  wwiillll  ccoouunntt  ttoowwaarrdd  tthhee  UUSSEERRRRAA  55--yyeeaarr  lliimmiitt  iiff  iitt  ccoouunntteedd    
aaggaaiinnsstt  tthhee  lliimmiittss  ccoonnttaaiinneedd  iinn  tthhee  oolldd  llaaww..  ((ttrraannssiittiioonn  rruulleess——nnoott  ccooddiiffiieedd))  
  
99..  HHooww  mmuucchh  ttiimmee  ooffff  iiss  aann  eemmppllooyyeeee  eennttiittlleedd  ttoo  pprriioorr  ttoo  rreeppoorrttiinngg  ffoorr  mmiilliittaarryy    
sseerrvviiccee??  
  
AAlltthhoouugghh  aann  eexxaacctt  aammoouunntt  ooff  ttiimmee  iiss  nnoott  ssppeecciiffiieedd  iinn  UUSSEERRRRAA,,  aann  eemmppllooyyeeee,,  aatt  aa    
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mmiinniimmuumm,,  nneeeeddss  ttoo  bbee  ggiivveenn  ssuuffffiicciieenntt  ttiimmee  ttoo  ttrraavveell  ttoo  tthhee  ppllaaccee  wwhheerree  tthhee    
mmiilliittaarryy  dduuttyy  iiss  ttoo  bbee  ppeerrffoorrmmeedd..  
  
1100..  AAfftteerr  tthhee  ccoommpplleettiioonn  ooff  mmiilliittaarryy  sseerrvviiccee,,  wwhhaatt  iiss  tthhee  ttiimmee  ffrraammee  wwiitthhiinn    
wwhhiicchh  aa  ppeerrssoonn  hhaass  ttoo  rreeppoorrtt  bbaacckk  ttoo  wwoorrkk  oorr  aappppllyy  ffoorr  rreeeemmppllooyymmeenntt??  
  
FFoorr  ppeerriiooddss  ooff  sseerrvviiccee  ooff  uupp  ttoo  3300  ccoonnsseeccuuttiivvee  ddaayyss,,  tthhee  ppeerrssoonn  mmuusstt  rreeppoorrtt  bbaacckk    
ttoo  wwoorrkk  ffoorr  tthhee  ffiirrsstt  ffuullll  rreegguullaarrllyy  sscchheedduulleedd  wwoorrkk  ppeerriioodd  oonn  tthhee  ffiirrsstt  ffuullll    
ccaalleennddaarr  ddaayy  ffoolllloowwiinngg  tthhee  ccoommpplleettiioonn  ooff  tthhee  ppeerriioodd  ooff  sseerrvviiccee  aanndd  ssaaffee    
ttrraannssppoorrttaattiioonn  hhoommee,,  pplluuss  aann  88--hhoouurr  ppeerriioodd  ffoorr  rreesstt..  IIff  rreeppoorrttiinngg  bbaacckk  wwiitthhiinn    
tthhiiss  ddeeaaddlliinnee  iiss  ""iimmppoossssiibbllee  oorr  uunnrreeaassoonnaabbllee""  tthhrroouugghh  nnoo  ffaauulltt  ooff  tthhee  eemmppllooyyeeee,,    
hhee  oorr  sshhee  mmuusstt  rreeppoorrtt  bbaacckk  aass  ssoooonn  aass  ppoossssiibbllee  aafftteerr  tthhee  eexxppiirraattiioonn  ooff  tthhee    
88--hhoouurr  ppeerriioodd..    
  
AAfftteerr  aa  ppeerriioodd  ooff  sseerrvviiccee  ooff  3311--118800  ddaayyss,,  tthhee  ppeerrssoonn  mmuusstt  ssuubbmmiitt  aa  wwrriitttteenn  oorr    
vveerrbbaall  aapppplliiccaattiioonn  ffoorr  rreeeemmppllooyymmeenntt  wwiitthh  tthhee  eemmppllooyyeerr  nnoott  llaatteerr  tthhaann  1144  ddaayyss    
aafftteerr  tthhee  ccoommpplleettiioonn  ooff  tthhee  ppeerriioodd  ooff  sseerrvviiccee..  IIff  ssuubbmmiittttiinngg  tthhee  aapppplliiccaattiioonn    
wwiitthhiinn  1144  ddaayyss  iiss  iimmppoossssiibbllee  oorr  uunnrreeaassoonnaabbllee  tthhrroouugghh  nnoo  ffaauulltt  ooff  tthhee  eemmppllooyyeeee,,    
hhee  oorr  sshhee  mmuusstt  ssuubbmmiitt  tthhee  aapppplliiccaattiioonn  aass  ssoooonn  aass  ppoossssiibbllee  tthheerreeaafftteerr..  
  
AAfftteerr  aa  ppeerriioodd  ooff  sseerrvviiccee  ooff  118811  ddaayyss  oorr  mmoorree,,  tthhee  ppeerrssoonn  mmuusstt  ssuubbmmiitt  aann    
aapppplliiccaattiioonn  ffoorr  rreeeemmppllooyymmeenntt  nnoott  llaatteerr  tthhaann  9900  ddaayyss  aafftteerr  ccoommpplleettiioonn  ooff  tthhee    
ppeerriioodd  ooff  sseerrvviiccee..  TThheessee  ddeeaaddlliinneess  ttoo  rreeppoorrtt  ttoo  wwoorrkk  oorr  aappppllyy  ffoorr  rreeeemmppllooyymmeenntt    
ccaann  bbee  eexxtteennddeedd  uupp  ttoo  ttwwoo  yyeeaarrss  ttoo  aaccccoommmmooddaattee  aa  ppeerriioodd  dduurriinngg  wwhhiicchh  aa  ppeerrssoonn    
wwaass  hhoossppiittaalliizzeedd  ffoorr  oorr  ccoonnvvaalleesscciinngg  ffrroomm  aann  iinnjjuurryy  oorr  iillllnneessss  tthhaatt  ooccccuurrrreedd  oorr    
wwaass  aaggggrraavvaatteedd  dduurriinngg  aa  ppeerriioodd  ooff  mmiilliittaarryy  sseerrvviiccee..  ((SSeeccttiioonn  44331122))  
  
IInn  eeiitthheerr  ccaassee,,  tthhee  ppeerrssoonn  ddooeess  nnoott  aauuttoommaattiiccaallllyy  ffoorrffeeiitt  tthhee  rriigghhtt  ttoo    
rreeeemmppllooyymmeenntt,,  bbuutt  wwiillll  bbee  ""ssuubbjjeecctt  ttoo  tthhee  ccoonndduucctt  rruulleess,,  eessttaabblliisshheedd  ppoolliiccyy,,  aanndd    
ggeenneerraall  pprraaccttiicceess  ooff  tthhee  eemmppllooyyeerr  ppeerrttaaiinniinngg  ttoo  eexxppllaannaattiioonnss  aanndd  ddiisscciipplliinnee  wwiitthh    
rreessppeecctt  ttoo  aabbsseennccee  ffrroomm  sscchheedduulleedd  wwoorrkk..""  ((SSeeccttiioonn  44331122))  
  
1111..  DDooeess  UUSSEERRRRAA  ggiivvee  aa  ppeerrssoonn  tthhee  rriigghhtt  ttoo  bbeenneeffiittss  ffrroomm  tthhee  cciivviilliiaann  eemmppllooyyeerr    
dduurriinngg  aa  ppeerriioodd  ooff  mmiilliittaarryy  ttrraaiinniinngg  oorr  sseerrvviiccee??  
  
YYeess..  UUSSEERRRRAA  ggiivveess  aann  eemmppllooyyeeee  tthhee  rriigghhtt  ttoo  eelleecctt  ccoonnttiinnuueedd  hheeaalltthh  iinnssuurraannccee    
ccoovveerraaggee,,  ffoorr  hhiimmsseellff  oorr  hheerrsseellff  aanndd  hhiiss  oorr  hheerr  ddeeppeennddeennttss,,  dduurriinngg  ppeerriiooddss  ooff    
mmiilliittaarryy  sseerrvviiccee..  FFoorr  ppeerriiooddss  ooff  uupp  ttoo  3300  ddaayyss  ooff  ttrraaiinniinngg  oorr  sseerrvviiccee,,  tthhee    
eemmppllooyyeerr  ccaann  rreeqquuiirree  tthhee  ppeerrssoonn  ttoo  ppaayy  oonnllyy  tthhee  nnoorrmmaall  eemmppllooyyeeee  sshhaarree,,  iiff  aannyy,,    
ooff  tthhee  ccoosstt  ooff  ssuucchh  ccoovveerraaggee..  FFoorr  lloonnggeerr  ttoouurrss,,  tthhee  eemmppllooyyeerr  iiss  ppeerrmmiitttteedd  ttoo    
cchhaarrggee  tthhee  ppeerrssoonn  uupp  ttoo  110022  ppeerrcceenntt  ooff  tthhee  eennttiirree  pprreemmiiuumm..  IIff  tthhee  eemmppllooyyeeee    
eelleeccttss  ccoovveerraaggee,,  tthhee  rriigghhtt  ttoo  tthhaatt  ccoovveerraaggee  eennddss  oonn  tthhee  ddaayy  aafftteerr  tthhee  ddeeaaddlliinnee    
ffoorr  hhiimm  oorr  hheerr  ttoo  aappppllyy  ffoorr  rreeeemmppllooyymmeenntt  oorr  1188  mmoonntthhss  aafftteerr  tthhee  aabbsseennccee  ffrroomm  tthhee    
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cciivviilliiaann  jjoobb  bbeeggaann,,  wwhhiicchheevveerr  ccoommeess  ffiirrsstt..  
  
UUSSEERRRRAA  ggiivveess  aann  eemmppllooyyeeee  aanndd  pprreevviioouussllyy  ccoovveerreedd  ddeeppeennddeennttss  tthhee  rriigghhtt  ttoo    
iimmmmeeddiiaattee  rreeiinnssttaatteemmeenntt  ooff  cciivviilliiaann  hheeaalltthh  iinnssuurraannccee  ccoovveerraaggee  uuppoonn  rreettuurrnn  ttoo  tthhee    
cciivviilliiaann  jjoobb..  TThhee  hheeaalltthh  ppllaann  ccaannnnoott  iimmppoossee  aa  wwaaiittiinngg  ppeerriioodd  aanndd  ccaannnnoott  eexxcclluuddee    
tthhee  rreettuurrnniinngg  eemmppllooyyeeee  bbaasseedd  oonn  pprreeeexxiissttiinngg  ccoonnddiittiioonnss  ((ootthheerr  tthhaann  ffoorr  tthhoossee    
ccoonnddiittiioonnss  ddeetteerrmmiinneedd  bbyy  tthhee  FFeeddeerraall  ggoovveerrnnmmeenntt  ttoo  bbee  sseerrvviiccee--ccoonnnneecctteedd))..  TThhiiss    
rriigghhtt  iiss  nnoott  ccoonnttiinnggeenntt  oonn  aann  eelleeccttiioonn  ttoo  ccoonnttiinnuuee  ccoovveerraaggee  dduurriinngg  tthhee  ppeerriioodd  ooff    
sseerrvviiccee..  ((SSeeccttiioonn  44331177))  
  
TToo  tthhee  eexxtteenntt  tthhaatt  aann  eemmppllooyyeerr  ooffffeerrss  ootthheerr  nnoonn--sseenniioorriittyy  bbeenneeffiittss  ((ee..gg..,,    
hhoolliiddaayy  ppaayy  oorr  lliiffee  iinnssuurraannccee  ccoovveerraaggee))  ttoo  eemmppllooyyeeeess  oonn  ffuurrlloouugghh  oorr  aa  lleeaavvee  ooff    
aabbsseennccee,,  tthhee  eemmppllooyyeerr  iiss  rreeqquuiirreedd  ttoo  pprroovviiddee  tthhoossee  ssaammee  bbeenneeffiittss  ttoo  aann  eemmppllooyyeeee    
dduurriinngg  aa  ppeerriioodd  ooff  sseerrvviiccee  iinn  tthhee  uunniiffoorrmmeedd  sseerrvviicceess..  IIff  tthhee  eemmppllooyyeerr''ss    
ttrreeaattmmeenntt  ooff  ppeerrssoonnss  oonn  lleeaavveess  ooff  aabbsseennccee  vvaarriieess  aaccccoorrddiinngg  ttoo  tthhee  kkiinndd  ooff  lleeaavvee    
((ee..gg..,,  jjuurryy  dduuttyy,,  eedduuccaattiioonnaall,,  eettcc..)),,  tthhee  ccoommppaarriissoonn  sshhoouulldd  bbee  mmaaddee  wwiitthh  tthhee    
eemmppllooyyeerr''ss  mmoosstt  ggeenneerroouuss  ffoorrmm  ooff  lleeaavvee..  OOff  ccoouurrssee,,  yyoouu  mmuusstt  ccoommppaarree  ppeerriiooddss  ooff    
ccoommppaarraabbllee  lleennggtthh..  AAnn  eemmppllooyyeeee  mmaayy  wwaaiivvee  hhiiss  oorr  hheerr  rriigghhttss  ttoo  tthheessee  ootthheerr    
nnoonn--sseenniioorriittyy  bbeenneeffiittss  bbyy  kknnoowwiinnggllyy  ssttaattiinngg,,  iinn  wwrriittiinngg,,  hhiiss  oorr  hheerr  iinntteenntt  nnoott    
ttoo  rreettuurrnn  ttoo  wwoorrkk..  HHoowweevveerr,,  ssuucchh  ssttaatteemmeenntt  ddooeess  nnoott  wwaaiivvee  aannyy  ootthheerr  rriigghhttss    
pprroovviiddeedd  bbyy  UUSSEERRRRAA..  ((SSeeccttiioonn  44331166))  
  
1122..  WWhhaatt  iiss  aann  eemmppllooyyeerr  rreeqquuiirreedd  ttoo  pprroovviiddee  ttoo  aa  rreettuurrnniinngg  sseerrvviicceemmeemmbbeerr  uuppoonn    
rreeeemmppllooyymmeenntt??  
  
TThheerree  aarree  ffoouurr  bbaassiicc  eennttiittlleemmeennttss  ((iiff  tthhee  eelliiggiibbiilliittyy  ccrriitteerriiaa  iinn  aannsswweerr  ##22  aarree    
mmeett))::  

aa..  PPrroommpptt  rreeiinnssttaatteemmeenntt  ((ggeenneerraallllyy  aa  mmaatttteerr  ooff  ddaayyss,,  nnoott  wweeeekkss,,  bbuutt  wwiillll  ddeeppeenndd    
oonn  tthhee  lleennggtthh  ooff  aabbsseennccee))..  
bb..  AAccccrruueedd  sseenniioorriittyy,,  aass  iiff  ccoonnttiinnuuoouussllyy  eemmppllooyyeedd..  TThhiiss  aapppplliieess  ttoo  rriigghhttss  aanndd    
bbeenneeffiittss  ddeetteerrmmiinneedd  bbyy  sseenniioorriittyy  aass  wweellll..  TThhiiss  iinncclluuddeess  ssttaattuuss,,  rraattee  ooff  ppaayy,,    
ppeennssiioonn  vveessttiinngg,,  aanndd  ccrreeddiitt  ffoorr  tthhee  ppeerriioodd  ffoorr  ppeennssiioonn  bbeenneeffiitt  ccoommppuuttaattiioonnss..  
cc..  TTrraaiinniinngg  oorr  rreettrraaiinniinngg  aanndd  ootthheerr  aaccccoommmmooddaattiioonnss..  TThhiiss  wwoouulldd  bbee  ppaarrttiiccuullaarrllyy    
aapppplliiccaabbllee  iinn  ccaassee  ooff  aa  lloonngg  ppeerriioodd  ooff  aabbsseennccee  oorr  sseerrvviiccee--ccoonnnneecctteedd  ddiissaabbiilliittyy..  
dd..  SSppeecciiaall  pprrootteeccttiioonn  aaggaaiinnsstt  ddiisscchhaarrggee,,  eexxcceepptt  ffoorr  ccaauussee..  TThhee  ppeerriioodd  ooff  tthhiiss    
pprrootteeccttiioonn  iiss  118800  ddaayyss  ffoolllloowwiinngg  ppeerriiooddss  ooff  sseerrvviiccee  ooff  3311--118800  ddaayyss..  FFoorr  ppeerriiooddss    
ooff  sseerrvviiccee  ooff  118811  ddaayyss  oorr  mmoorree,,  iitt  iiss  oonnee  yyeeaarr..  ((ggeenneerraallllyy,,  SSeeccttiioonn  44331133))  
  

1133..  IIss  tthhee  rreettuurrnniinngg  eemmppllooyyeeee  aallwwaayyss  eennttiittlleedd  ttoo  hhaavvee  tthhee  ssaammee  jjoobb  bbaacckk??  
  
NNoo..  UUSSEERRRRAA  pprroovviiddeess  tthhaatt,,  iiff  tthhee  ppeerriioodd  ooff  sseerrvviiccee  wwaass  lleessss  tthhaann  9911  ddaayyss,,  tthhee    
ppeerrssoonn  iiss  eennttiittlleedd  ttoo  tthhee  jjoobb  hhee  oorr  sshhee  wwoouulldd  hhaavvee  aattttaaiinneedd  aabbsseenntt  tthhee  mmiilliittaarryy    
sseerrvviiccee,,  pprroovviiddeedd  tthhee  ppeerrssoonn  iiss,,  oorr  ccaann  bbeeccoommee,,  qquuaalliiffiieedd  ffoorr  tthhaatt  jjoobb..  IIff    
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uunnaabbllee  ttoo  bbeeccoommee  qquuaalliiffiieedd  ffoorr  aa  nneeww  jjoobb  aafftteerr  rreeaassoonnaabbllee  eeffffoorrttss  bbyy  tthhee    
eemmppllooyyeerr,,  tthhee  ppeerrssoonn  iiss  eennttiittlleedd  ttoo  tthhee  jjoobb  hhee  oorr  sshhee  lleefftt..    
  
FFoorr  ppeerriiooddss  ooff  sseerrvviiccee  ooff  9911  ddaayyss  oorr  mmoorree,,  tthhee  eemmppllooyyeerr  mmaayy  rreeeemmppllooyy  tthhee  rreettuurrnniinngg  eemmppllooyyeeee  aass  
aabboovvee  ((ii..ee..,,  ppoossiittiioonn  tthhaatt  wwoouulldd  hhaavvee  bbeeeenn  aattttaaiinneedd  oorr  ppoossiittiioonn  lleefftt)),,  oorr  iinn  aa    
ppoossiittiioonn  ooff  ""lliikkee  sseenniioorriittyy,,  ssttaattuuss  aanndd  ppaayy""  tthhee  dduuttiieess  wwhhiicchh  tthhee  ppeerrssoonn  iiss    
qquuaalliiffiieedd  ttoo  ppeerrffoorrmm..  ((SSeeccttiioonn  44331133))  
  
1144..  WWhhaatt  iiff  aa  ppeerrssoonn  iiss  nnoott  qquuaalliiffiieedd  ffoorr  tthhee  rreeeemmppllooyymmeenntt  ppoossiittiioonn??  
  
IIff  aa  ppeerrssoonn  hhaass  bbeeeenn  ggoonnee  ffrroomm  tthhee  cciivviilliiaann  jjoobb  ffoorr  mmoonntthhss  oorr  yyeeaarrss,,  cciivviilliiaann    
jjoobb  sskkiillllss  mmaayy  hhaavvee  bbeeeenn  dduulllleedd  bbyy  aa  lloonngg  ppeerriioodd  wwiitthhoouutt  uussee..  AA  ppeerrssoonn  mmuusstt  bbee    
((oorr  bbeeccoommee))  qquuaalliiffiieedd  ttoo  ddoo  tthhee  jjoobb  ttoo  hhaavvee  rreeeemmppllooyymmeenntt  rriigghhttss,,  bbuutt  UUSSEERRRRAA    
rreeqquuiirreess  tthhee  eemmppllooyyeerr  ttoo  mmaakkee  ""rreeaassoonnaabbllee  eeffffoorrttss""  ttoo  qquuaalliiffyy  tthhaatt  ppeerrssoonn..  
""RReeaassoonnaabbllee  eeffffoorrttss""  mmeeaannss  aaccttiioonnss,,  iinncclluuddiinngg  ttrraaiinniinngg,,  tthhaatt  ddoonn''tt  ccaauussee  uunndduuee    
hhaarrddsshhiipp  ttoo  tthhee  eemmppllooyyeerr..  IIff  aa  ppeerrssoonn  ccaann''tt  bbeeccoommee  qquuaalliiffiieedd  iinn  tthhee  ppoossiittiioonnss    
ddeessccrriibbeedd  iinn  ##1133  aafftteerr  rreeaassoonnaabbllee  eeffffoorrttss  bbyy  tthhee  eemmppllooyyeerr,,  aanndd  iiff  nnoott  ddiissaabblleedd,,    
tthhee  ppeerrssoonn  mmuusstt  bbee  eemmppllooyyeedd  iinn  aannyy  ootthheerr  ppoossiittiioonn  ooff  lleesssseerr  ssttaattuuss  aanndd  ppaayy,,    
wwhhiicchh  hhee  oorr  sshhee  iiss  qquuaalliiffiieedd  ttoo  ppeerrffoorrmm,,  wwiitthh  ffuullll  sseenniioorriittyy..  ((SSeeccttiioonn  44331133))  
  
1155..  WWhhaatt  iiff  aa  rreettuurrnniinngg  sseerrvviicceemmeemmbbeerr  iiss  ddiissaabblleedd??  
  
UUSSEERRRRAA  aallssoo  rreeqquuiirreess  tthhee  eemmppllooyyeerr  ttoo  mmaakkee  ""rreeaassoonnaabbllee  eeffffoorrttss""  ttoo  aaccccoommmmooddaattee    
ppeerrssoonnss  wwiitthh  aa  ddiissaabbiilliittyy  iinnccuurrrreedd  oorr  aaggggrraavvaatteedd  dduurriinngg  mmiilliittaarryy  sseerrvviiccee..  IIff  aa    
ppeerrssoonn  rreettuurrnnss  ffrroomm  mmiilliittaarryy  sseerrvviiccee  aanndd  iiss  ssuuffffeerriinngg  ffrroomm  aa  ddiissaabbiilliittyy  tthhaatt    
ccaannnnoott  bbee  aaccccoommmmooddaatteedd  bbyy  rreeaassoonnaabbllee  eemmppllooyyeerr  eeffffoorrttss,,  tthhee  eemmppllooyyeerr  iiss  ttoo    
rreeeemmppllooyy  tthhee  ppeerrssoonn  iinn  ssoommee  ootthheerr  ppoossiittiioonn  hhee  oorr  sshhee  iiss  qquuaalliiffiieedd  ttoo  ppeerrffoorrmm  aanndd    
wwhhiicchh  iiss  tthhee  ""nneeaarreesstt  aapppprrooxxiimmaattiioonn""  ooff  tthhee  ppoossiittiioonn  ttoo  wwhhiicchh  tthhee  ppeerrssoonn  iiss    
ootthheerrwwiissee  eennttiittlleedd,,  iinn  tteerrmmss  ooff  ssttaattuuss  aanndd  ppaayy,,  wwiitthh  ffuullll  sseenniioorriittyy..    
  
AA  ddiissaabbiilliittyy  nneeeedd  nnoott  bbee  ppeerrmmaanneenntt  ttoo  ccoonnffeerr  rriigghhttss  uunnddeerr  UUSSEERRRRAA..  FFoorr  eexxaammppllee,,    
iiff  aa  ppeerrssoonn  bbrreeaakkss  aa  lleegg  dduurriinngg  aannnnuuaall  ttrraaiinniinngg,,  tthhee  eemmppllooyyeerr  mmaayy  hhaavvee  aann    
oobblliiggaattiioonn  ttoo  mmaakkee  rreeaassoonnaabbllee  eeffffoorrttss  ttoo  aaccccoommmmooddaattee  tthhee  bbrrookkeenn  lleegg,,  oorr  ttoo  ppllaaccee    
tthhee  ppeerrssoonn  iinn  aannootthheerr  ppoossiittiioonn,,  uunnttiill  tthhee  lleegg  hhaass  hheeaalleedd..  ((SSeeccttiioonn  44331133))  
  
1166..  HHooww  ddooeess  tthhee  nneeww  llaaww  aaddddrreessss  ddiissccrriimmiinnaattiioonn  bbyy  aann  eemmppllooyyeerr  oorr  pprroossppeeccttiivvee    
eemmppllooyyeerr??  
  
SSeeccttiioonn  44331111((aa))  ooff  UUSSEERRRRAA  pprroovviiddeess  aass  ffoolllloowwss::  
""AA  ppeerrssoonn  wwhhoo  iiss  aa  mmeemmbbeerr  ooff,,  aapppplliieess  ttoo  bbee  aa  mmeemmbbeerr  ooff,,  ppeerrffoorrmmss,,  hhaass    
        ppeerrffoorrmmeedd,,  aapppplliieess  ttoo  ppeerrffoorrmm,,  oorr  hhaass  aann  oobblliiggaattiioonn  ttoo  ppeerrffoorrmm  sseerrvviiccee  iinn    
        tthhee  uunniiffoorrmmeedd  sseerrvviicceess  sshhaallll  nnoott  bbee  ddeenniieedd  iinniittiiaall  eemmppllooyymmeenntt,,  rreeeemmppllooyymmeenntt,,    
        rreetteennttiioonn  iinn  eemmppllooyymmeenntt,,  pprroommoottiioonn,,  oorr  aannyy  bbeenneeffiitt  ooff  eemmppllooyymmeenntt  bbyy  aann    
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        eemmppllooyyeerr  oonn  tthhee  bbaassiiss  ooff  tthhaatt  mmeemmbbeerrsshhiipp,,  aapppplliiccaattiioonn  ffoorr  mmeemmbbeerrsshhiipp,,    
        ppeerrffoorrmmaannccee  ooff  sseerrvviiccee,,  aapppplliiccaattiioonn  ffoorr  sseerrvviiccee,,  oorr  oobblliiggaattiioonn..""  
  
SSeeccttiioonn  44331111((cc))((11))  ffuurrtthheerr  pprroovviiddeess::  
""AAnn  eemmppllooyyeerr  mmaayy  nnoott  ddiissccrriimmiinnaattee  iinn  eemmppllooyymmeenntt  aaggaaiinnsstt  oorr  ttaakkee  aannyy  aaddvveerrssee    
        eemmppllooyymmeenntt  aaccttiioonn  aaggaaiinnsstt  aannyy  ppeerrssoonn  bbeeccaauussee  ssuucchh  ppeerrssoonn  hhaass  ttaakkeenn  aann  aaccttiioonn    
        ttoo  eennffoorrccee  aa  pprrootteeccttiioonn  aaffffoorrddeedd  aannyy  ppeerrssoonn  uunnddeerr  tthhiiss  cchhaapptteerr,,  hhaass    
        tteessttiiffiieedd  oorr  ootthheerrwwiissee  mmaaddee  aa  ssttaatteemmeenntt  iinn  oorr  iinn  ccoonnnneeccttiioonn  wwiitthh  aannyy    
        pprroocceeeeddiinngg  uunnddeerr  tthhiiss  cchhaapptteerr,,  hhaass  aassssiisstteedd  oorr  ootthheerrwwiissee  ppaarrttiicciippaatteedd  iinn  aann    
        iinnvveessttiiggaattiioonn  uunnddeerr  tthhiiss  cchhaapptteerr,,  oorr  hhaass  eexxeerrcciisseedd  aa  rriigghhtt  pprroovviiddeedd  ffoorr  iinn    
        tthhiiss  cchhaapptteerr..""  
  
TThheessee  ttwwoo  pprroovviissiioonnss  pprroovviiddee  aa  vveerryy  bbrrooaadd  pprrootteeccttiioonn  aaggaaiinnsstt  eemmppllooyyeerr    
ddiissccrriimmiinnaattiioonn,,  mmuucchh  bbrrooaaddeerr  tthhaann  tthhee  VVRRRR  llaaww  pprroovviiddeedd..  TThhee  sseeccoonndd  pprroovviissiioonn    
pprroohhiibbiittss,,  ffoorr  tthhee  ffiirrsstt  ttiimmee,,  rreepprriissaallss  aaggaaiinnsstt  aannyy  ppeerrssoonn,,  wwiitthhoouutt  rreeggaarrdd  ttoo    
mmiilliittaarryy  ccoonnnneeccttiioonn,,  wwhhoo  tteessttiiffiieess  oorr  ootthheerrwwiissee  aassssiissttss  iinn  aann  iinnvveessttiiggaattiioonn  oorr    
ootthheerr  pprroocceeeeddiinngg  uunnddeerr  UUSSEERRRRAA..  ((SSeeccttiioonn  44331111))  
  
1177..  WWhhoo  hhaass  tthhee  bbuurrddeenn  ooff  pprrooooff  iinn  ddiissccrriimmiinnaattiioonn  ccaasseess??  
  
TThhee  eemmppllooyyeerr  oorr  pprroossppeeccttiivvee  eemmppllooyyeerr..  UUSSEERRRRAA  pprroovviiddeess  tthhaatt  aa  ddeenniiaall  ooff    
eemmppllooyymmeenntt  oorr  aann  aaddvveerrssee  aaccttiioonn  ttaakkeenn  bbyy  aann  eemmppllooyyeerr  wwiillll  bbee  uunnllaawwffuull  iiff  aa    
sseerrvviiccee  ccoonnnneeccttiioonn  wwaass  aa  mmoottiivvaattiinngg  ffaaccttoorr  ((nnoott  nneecceessssaarriillyy  tthhee  oonnllyy  ffaaccttoorr))  iinn    
tthhee  ddeenniiaall  oorr  aaddvveerrssee  aaccttiioonn  ""uunnlleessss  tthhee  eemmppllooyyeerr  ccaann  pprroovvee  tthhaatt  tthhee  aaccttiioonn    
wwoouulldd  hhaavvee  bbeeeenn  ttaakkeenn  iinn  tthhee  aabbsseennccee  ooff  ssuucchh  mmeemmbbeerrsshhiipp,,  aapppplliiccaattiioonn  ffoorr    
mmeemmbbeerrsshhiipp  oorr  oobblliiggaattiioonn..""  ((SSeeccttiioonn  44331111))  
  
1188..  WWhheerree  ddoo  II  ggoo  ffoorr  iinnffoorrmmaattiioonn  oorr  aassssiissttaannccee??  
  
EEmmppllooyyeerrss  sshhoouulldd  ccoonnttaacctt  tthhee  NNaattiioonnaall  CCoommmmiitttteeee  ffoorr  EEmmppllooyyeerr  SSuuppppoorrtt  ooff  tthhee    
GGuuaarrdd  aanndd  RReesseerrvvee  ((NNCCEESSGGRR))..  YYoouu  ccaann  ccoonnttaacctt  aa  NNCCEESSGGRR  oommbbuuddssmmaann  ttoollll--ffrreeee  aatt    
((880000))  333366--44559900..  OOmmbbuuddssmmeenn  aarree  ttrraaiinneedd  ttoo  pprroovviiddee  iinnffoorrmmaattiioonn  aanndd  iinnffoorrmmaall    
mmeeddiiaattiioonn  sseerrvviicceess  ccoonncceerrnniinngg  cciivviilliiaann  jjoobb  rriigghhttss  ooff  NNaattiioonnaall  GGuuaarrdd  aanndd  RReesseerrvvee    
mmeemmbbeerrss..  AAss  mmeeddiiaattoorrss,,  tthheeyy  aacctt  aass  nneeuuttrraallss,,  wwiitthh  aa  ggooaall  ooff  hheellppiinngg  bbrriinngg  aabboouutt    
ssoolluuttiioonnss  ttoo  ccoonnfflliiccttss  tthhaatt  aarree  lleeggaall  aanndd  eeqquuiittaabbllee  ttoo  eeaacchh  ooff  tthhee  ppaarrttiieess    
iinnvvoollvveedd..  
  
SSoommeettiimmeess,,  eemmppllooyyeerrss  aarree  ppaarrttiiccuullaarrllyy  iinnccoonnvveenniieenncceedd  bbyy  tthhee  ttiimmiinngg  ooff  pprrooppoosseedd    
mmiilliittaarryy  dduuttyy  bbyy  aann  eemmppllooyyeeee--RReesseerrvviisstt..  FFoorr  eexxaammppllee,,  aa  sscchheedduulleedd  ddrriillll  wweeeekkeenndd    
bbyy  aa  ""kkeeyy""  eemmppllooyyeeee  mmaayy  ddiissrruupptt  aa  mmaajjoorr  pprroojjeecctt,,  ssppeecciiaall  pprroodduucctt  pprroommoottiioonn,,    
aannnnuuaall  iinnvveennttoorryy,,  eettcc..    
  
IInn  ssuucchh  ccaasseess,,  NNCCEESSGGRR  ssuuggggeessttss  eemmppllooyyeerrss  ccoonnttaacctt  tthhee  mmiilliittaarryy  ccoommmmaannddeerr  iinnvvoollvveedd    
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ttoo  sseeeekk  rreelliieeff  ffrroomm  tthhee  iimmppeennddiinngg  hhaarrddsshhiipp..  EExxppeerriieennccee  hhaass  sshhoowwnn  tthhaatt  ccoommmmaannddeerrss    
aarree  sseennssiittiivvee  ttoo  eemmppllooyyeerr  ccoonncceerrnnss  aanndd  ccaann  oofftteenn  aassssiisstt,,  wwhheenn  mmiilliittaarryy    
rreeqquuiirreemmeennttss  ppeerrmmiitt,,  bbyy  rreesscchheedduulliinngg  tthhee  pprrooppoosseedd  mmiilliittaarryy  dduuttyy  oorr  aassssiiggnniinngg    
ssoommeeoonnee  eellssee  ttoo  ppeerrffoorrmm  iitt..  
  
OOmmbbuuddssmmaann  SSeerrvviicceess  
  
NNaattiioonnaall  GGuuaarrddssmmeenn,,  RReesseerrvviissttss,,  oorr  tthheeiirr  eemmppllooyyeerrss  wwhhoo  eexxppeerriieennccee  pprroobblleemmss  rreessuullttiinngg  ffrroomm  
eemmppllooyyeeee  ppaarrttiicciippaattiioonn  iinn  tthhee  NNaattiioonnaall  GGuuaarrdd  oorr  RReesseerrvvee,,  mmaayy  rreeqquueesstt  aassssiissttaannccee  ffrroomm  oonnee  ooff  
NNCCEESSGGRR''ss  oommbbuuddssmmeenn..  
  
OOmmbbuuddssmmeenn  pprroovviiddee  iinnffoorrmmaattiioonn  aabboouutt  rriigghhttss  aanndd  rreessppoonnssiibbiilliittiieess  uunnddeerr  tthhee  llaaww  aanndd  sseeeekk  aa  
ssoolluuttiioonn  tthhrroouugghh  mmeeddiiaattiioonn  tthhaatt  ccaann  pprroovviiddee  qquuiicckk  pprroobblleemm  rreessoolluuttiioonn..  TThhiiss  sseerrvviiccee  ((wwhheetthheerr  
llooccaall  oorr  nnaattiioonnaall))  iiss  iinnffoorrmmaall;;  ddiissccuussssiioonnss  aarree  nnoott  eenntteerreedd  iinnttoo  ppeerrssoonnnneell  rreeccoorrddss..  TThhee  oobbjjeeccttiivvee  iiss  
ttoo  eelliimmiinnaattee  mmiissuunnddeerrssttaannddiinnggss  aanndd  rreessoollvvee  ddiiffffiiccuullttiieess  ttoo  tthhee  ssaattiissffaaccttiioonn  ooff  aallll..  
  
EEaacchh  ooff  tthhee  5544  EESSGGRR  ccoommmmiitttteeeess  hhaavvee  ttrraaiinneedd  oommbbuuddssmmeenn  wwhhoo  aarree  rreeaaddyy  ttoo  aassssiisstt  iinn  rreessoollvviinngg  
eemmppllooyyeerr--rreesseerrvviisstt  ccoonnfflliiccttss..  MMoosstt  ssttaattee  ccoommmmiitttteeee  oommbbuuddssmmeenn  aarree  llooccaall  bbuussiinneessss  lleeaaddeerrss;;  tthheeyy  
uunnddeerrssttaanndd  bbootthh  ssiiddeess  ooff  tthhee  pprroobblleemm  aanndd  ccaann  hheellpp  mmeeddiiaattee..  SSttaattee  ccoommmmiitttteeee  oommbbuuddssmmeenn  mmaayy  bbee  
iiddeennttiiffiieedd  tthhrroouugghh  uunniitt  ccoommmmaannddeerrss,,  ssttaattee  AAddjjuuttaannttss  GGeenneerraall,,  oorr  bbyy  ccaalllliinngg  tthhee  ttoollll--ffrreeee  nnuummbbeerr  
bbeellooww..  
  
TThhee  ffiirrsstt  aatttteemmpptt  ttoo  rreessoollvvee  aa  pprroobblleemm  sshhoouulldd  bbee  mmaaddee  aatt  tthhee  eemmppllooyyeerr--eemmppllooyyeeee  aann  aattmmoosspphheerree  
ooff  mmuuttuuaall  ccooooppeerraattiioonn..  IIff  tthhaatt  ffaaiillss,,  uunniitt  ccoommmmaannddeerrss  sshhoouulldd  bbee  ccoonnssuulltteedd..  CCoommmmaannddeerrss  hhaavvee  aa  
vveesstteedd  iinntteerreesstt  iinn  tthhee  pprroobblleemm  aanndd  mmaayy  bbee  aabbllee  ttoo  eexxppllaaiinn  tthhee  ssiittuuaattiioonn  oorr  ssuuggggeesstt  ccoommpprroommiisseess  
tthhaatt  wwiillll  ssaattiissffyy  eevveerryyoonnee''ss  nneeeeddss..IIff  tthhoossee  eeffffoorrttss  ffaaiill,,  ee--mmaaiill  uuss  aatt  tthhee  aaddddrreessss  bbeellooww  aanndd  wwee''llll  ppuutt  
yyoouu  iinn  ttoouucchh  wwiitthh  aann  oommbbuuddssmmaann  wwhhoo  iiss  qquuaalliiffiieedd  ttoo  hheellpp  aanndd  iiss  ssyymmppaatthheettiicc  ttoo  tthhee  nneeeeddss  ooff  bbootthh  
eemmppllooyyeerrss  aanndd  eemmppllooyyeeeess..  AAss  wwiitthh  aallll  ccoommmmuunniiccaattiioonnss,,  yyoouu  sshhoouulldd  pprroovviiddee  ffuullll  ddeettaaiillss  ooff  tthhee  
pprroobblleemm  aanndd  aann  aaddddrreessss  aanndd  tteelleepphhoonnee  nnuummbbeerr  wwhheerree  yyoouu  ccaann  bbee  rreeaacchheedd..  
  
FFoorr  mmoorree  iinnffoorrmmaattiioonn  aabboouutt  EESSGGRR  OOmmbbuuddssmmaann  SSeerrvviicceess,,  NNCCEESSGGRR''ss  WWeebbMMaasstteerr  
NNaattiioonnaall  CCoommmmiitttteeee  ffoorr  EEmmppllooyyeerr  
SSuuppppoorrtt  ooff  tthhee  GGuuaarrdd  aanndd  RReesseerrvvee  
11555555  WWiillssoonn  BBllvvdd,,  SSuuiittee  220000  
AArrlliinnggttoonn,,  VVAA  2222220099--22440055  
TToollll--FFrreeee::  880000--333366--44559900  
  
PPlleeaassee  nnoottee::  NNCCEESSGGRR''ss  oommbbuuddssmmeenn  hhaannddllee  oonnllyy  eemmppllooyyeerr--eemmppllooyyeeee  ccoonnfflliiccttss    
iinnvvoollvviinngg  mmiilliittaarryy  sseerrvviiccee..  RReeccrruuiittiinngg  aanndd  iinnssppeeccttoorr  ggeenneerraall  ccoommppllaaiinnttss  sshhoouulldd    
bbee  ffoorrwwaarrddeedd  ttoo  tthhee  aapppprroopprriiaattee  aaggeenncciieess..  NNoonnee  ooff  tthhee  ssoouurrcceess  lliisstteedd  aabboovvee  hhaavvee    
aauutthhoorriittyy  ttoo  eennffoorrccee  tthhee  llaaww..  CCaasseess  tthhaatt  rreeqquuiirree  lleeggaall  aaddvviiccee  oorr  aassssiissttaannccee  aarree    
rreeffeerrrreedd  ttoo  tthhee  UUnniitteedd  SSttaatteess  DDeeppaarrttmmeenntt  ooff  LLaabboorr..  
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EEmmppllooyymmeenntt  aanndd  RReeeemmppllooyymmeenntt  RRiigghhttss  QQuueessttiioonnss  aanndd  AAnnsswweerrss  ffoorr  NNaattiioonnaall  
GGuuaarrdd  aanndd  RReesseerrvvee  MMeemmbbeerrss  
  
  
NNOOTTEE::  TThhiiss  mmaatteerriiaall  iiss  ffoorr  iinnffoorrmmaattiioonn  oonnllyy  aanndd  sshhoouulldd  nnoott  bbee  ccoonnssiiddeerreedd  aa  lleeggaall    
aauutthhoorriittyy..  WWhhiillee  tthhiiss  ffaaccttsshheeeett  iiss  ddiirreecctteedd  ttoo  mmeemmbbeerrss  ooff  tthhee  NNaattiioonnaall  GGuuaarrdd  aanndd    
RReesseerrvvee,,  iitt  sshhoouulldd  bbee  nnootteedd  tthhaatt  AAccttiivvee  ccoommppoonneenntt  mmeemmbbeerrss,,  PPuubblliicc  HHeeaalltthh  SSeerrvviiccee    
CCoommmmiissssiioonneedd  CCoorrppss  mmeemmbbeerrss,,  aanndd  cceerrttaaiinn  ootthheerrss  aarree  aallssoo  pprrootteecctteedd  bbyy  tthhee    
UUnniiffoorrmmeedd  SSeerrvviicceess  EEmmppllooyymmeenntt  aanndd  RReeeemmppllooyymmeenntt  RRiigghhttss  AAcctt  ((UUSSEERRRRAA)),,  iiff  tthheeyy  mmeeeett  tthhee  
eelliiggiibbiilliittyy  ccrriitteerriiaa..  CCoonnttaacctt  tthhee  NNaattiioonnaall  CCoommmmiitttteeee  ffoorr  EEmmppllooyyeerr  SSuuppppoorrtt  ooff    
tthhee  GGuuaarrdd  aanndd  RReesseerrvvee  aatt  ((880000))  333366--44559900  wwiitthh  ssppeecciiffiicc  qquueessttiioonnss  rreeggaarrddiinngg    
UUSSEERRRRAA..  
  
  
11..  IIss  tthheerree  aa  llaaww  ggoovveerrnniinngg  rreeeemmppllooyymmeenntt  rriigghhttss  aafftteerr  mmiilliittaarryy  ttrraaiinniinngg  oorr    
sseerrvviiccee??  
  
YYeess..  SSiinnccee  11994400,,  tthheerree  hhaass  bbeeeenn  ssuucchh  aa  llaaww,,  kknnoowwnn  aass  tthhee  VVeetteerraannss''  RReeeemmppllooyymmeenntt    
RRiigghhttss  ((VVRRRR))  llaaww..  OOnn  OOccttoobbeerr  1133,,  11999944,,  PPrreessiiddeenntt  CClliinnttoonn  ssiiggnneedd  tthhee  UUnniiffoorrmmeedd    
SSeerrvviicceess  EEmmppllooyymmeenntt  aanndd  RReeeemmppllooyymmeenntt  RRiigghhttss  AAcctt,,  aa  ccoommpprreehheennssiivvee  rreevviissiioonn  ooff  tthhee    
VVRRRR  llaaww..  UUSSEERRRRAA  bbeeccaammee  ffuullllyy  eeffffeeccttiivvee  DDeecceemmbbeerr  1122,,  11999944,,  aanndd  iiss  ccoonnttaaiinneedd  iinn    
TTiittllee  3388,,  UUnniitteedd  SSttaatteess  CCooddee  aatt  cchhaapptteerr  4433..    
  
22..  AAmm  II  eelliiggiibbllee  ffoorr  rreeeemmppllooyymmeenntt  rriigghhttss  uunnddeerr  UUSSEERRRRAA  iiff  II  ppeerrffoorrmm  mmiilliittaarryy    
sseerrvviiccee??  
  
YYeess,,  pprroovviiddeedd  yyoouu  mmeeeett  ffiivvee  ccoonnddiittiioonnss,,  oorr  ""eelliiggiibbiilliittyy  ccrriitteerriiaa""::  

aa..  YYoouu  mmuusstt  hhoolldd  aa  cciivviilliiaann  jjoobb..  ((NNoottee::  JJoobbss  tthhaatt  aarree  hheelldd  ffoorr  aa  bbrriieeff,,    
nnoonnrreeccuurrrreenntt  ppeerriioodd  wwiitthh  nnoo  rreeaassoonnaabbllee  eexxppeeccttaattiioonn  tthhaatt  tthhee  eemmppllooyymmeenntt  wwiillll    
ccoonnttiinnuuee  iinnddeeffiinniitteellyy  oorr  ffoorr  aa  ssiiggnniiffiiccaanntt  ppeerriioodd  ddoo  nnoott  qquuaalliiffyy  ffoorr    
pprrootteeccttiioonn..))  
bb..  YYoouu  mmuusstt  ggiivvee  nnoottiiccee  ttoo  yyoouurr  cciivviilliiaann  eemmppllooyyeerr  tthhaatt  yyoouu  wwiillll  bbee  lleeaavviinngg  tthhee    
jjoobb  ffoorr  mmiilliittaarryy  ttrraaiinniinngg  oorr  sseerrvviiccee..  
cc..  YYoouu  mmuusstt  nnoott  eexxcceeeedd  tthhee  55--yyeeaarr  ccuummuullaattiivvee  lliimmiitt  oonn  ppeerriiooddss  ooff  sseerrvviiccee..  
dd..  YYoouu  mmuusstt  bbee  rreelleeaasseedd  ffrroomm  sseerrvviiccee  uunnddeerr  ""hhoonnoorraabbllee  ccoonnddiittiioonnss..""  
ee..  YYoouu  mmuusstt  rreeppoorrtt  bbaacckk  ttoo  yyoouurr  cciivviilliiaann  jjoobb  iinn  aa  ttiimmeellyy  mmaannnneerr  oorr  ssuubbmmiitt  aa    
ttiimmeellyy  aapppplliiccaattiioonn  ffoorr  rreeeemmppllooyymmeenntt..  
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33..  DDoo  II  hhaavvee  rreeeemmppllooyymmeenntt  rriigghhttss  ffoolllloowwiinngg  vvoolluunnttaarryy  mmiilliittaarryy  sseerrvviiccee??  SSttaattee  ccaalllluuppss??  
  
UUSSEERRRRAA  aapppplliieess  ttoo  vvoolluunnttaarryy  aass  wweellll  aass  iinnvvoolluunnttaarryy  mmiilliittaarryy  sseerrvviiccee,,  iinn    
ppeeaacceettiimmee  aass  wweellll  aass  wwaarrttiimmee..  HHoowweevveerr,,  lliikkee  tthhee  VVRRRR  llaaww,,  UUSSEERRRRAA  ddooeessnnoott  aappppllyy  ttoo    
ssttaattee  ccaalllluuppss  ooff  tthhee  NNaattiioonnaall  GGuuaarrdd  ffoorr  ddiissaasstteerr  rreelliieeff,,  rriioottss,,  eettcc..  AAnnyy    
pprrootteeccttiioonn  ffoorr  ssuucchh  dduuttyy  mmuusstt  bbee  pprroovviiddeedd  bbyy  tthhee  llaawwss  ooff  tthhee  ssttaattee  iinnvvoollvveedd..  
  
44..  WWhheenn  iiss  pprriioorr  nnoottiiccee  ttoo  mmyy  cciivviilliiaann  eemmppllooyyeerr  rreeqquuiirreedd??  HHooww  iiss  ssuucchh  nnoottiiccee  ttoo    
bbee  ggiivveenn??  
  
IItt  iiss  nneecceessssaarryy  tthhaatt  tthhee  ppeerrssoonn  wwhhoo  iiss  ppeerrffoorrmmiinngg  tthhee  sseerrvviiccee  ((oorr  aann  ooffffiicciiaall    
rreepprreesseennttaattiivvee  ooff  tthhee  uunniiffoorrmmeedd  sseerrvviiccee))  ggiivvee  aaddvvaannccee  wwrriitttteenn  oorr  vveerrbbaall  nnoottiiccee    
ttoo  tthhee  eemmppllooyyeerr..  TThhee  nnoottiiccee  rreeqquuiirreemmeenntt  aapppplliieess  ttoo  aallll  ccaatteeggoorriieess  ooff  ttrraaiinniinngg  oorr    
sseerrvviiccee..  NNoottiiccee  iiss  nnoott  rreeqquuiirreedd  iiff  pprreecclluuddeedd  bbyy  mmiilliittaarryy  nneecceessssiittyy  oorr,,  iiff  tthhee    
ggiivviinngg  ooff  ssuucchh  nnoottiiccee  iiss  ootthheerrwwiissee  iimmppoossssiibbllee  oorr  uunnrreeaassoonnaabbllee..  
  
AA  ddeetteerrmmiinnaattiioonn  ooff  mmiilliittaarryy  nneecceessssiittyy  sshhaallll  bbee  mmaaddee  ppuurrssuuaanntt  ttoo  rreegguullaattiioonnss    
pprreessccrriibbeedd  bbyy  tthhee  DDeeppaarrttmmeenntt  ooff  DDeeffeennssee..  IItt  iiss  rreeaassoonnaabbllee  ttoo  eexxppeecctt  tthhaatt    
ssiittuuaattiioonnss  wwhheerree  nnoottiiccee  iiss  nnoott  rreeqquuiirreedd  wwiillll  bbee  rraarree..  TThhee  llaaww  ddooeess  nnoott  ssppeecciiffyy    
hhooww  mmuucchh  aaddvvaannccee  nnoottiiccee  iiss  rreeqquuiirreedd,,  bbuutt  yyoouu  sshhoouulldd  ggiivvee  yyoouurr  eemmppllooyyeerr  aass  mmuucchh    
aaddvvaannccee  nnoottiiccee  aass  ppoossssiibbllee..    
  
55..  HHooww  iiss  tthhee  55--yyeeaarr  lliimmiitt  ccoommppuutteedd??  
  
SSeerrvviiccee  tthhaatt  yyoouu  hhaavvee  ppeerrffoorrmmeedd,,  eexxcceepptt  tthhee  sseerrvviiccee  ddeessccrriibbeedd  bbeellooww,,  ccoouunnttss    
ttoowwaarrdd  tthhee  ccuummuullaattiivvee  55--yyeeaarr  lliimmiitt  ooff  sseerrvviiccee  yyoouu  ccaann  ppeerrffoorrmm  wwhhiillee  rreettaaiinniinngg  rriigghhttss  uunnddeerr  
UUSSEERRRRAA..  WWhheenn  yyoouu  ssttaarrtt  aa  nneeww  jjoobb  wwiitthh  aa  nneeww  eemmppllooyyeerr,,  yyoouu  rreecceeiivvee  aa  ffrreesshh  55--yyeeaarr  
eennttiittlleemmeenntt..  DDuuttyy  ppeerrffoorrmmeedd  pprriioorr  ttoo  tthhee  eeffffeeccttiivvee  ddaattee  ooff  UUSSEERRRRAA  iiss  aaddddrreesssseedd    
iinn  qquueessttiioonn  ##88..  
  
UUSSEERRRRAA''ss  ccuummuullaattiivvee  55--yyeeaarr  lliimmiitt  ddooeess  nnoott  iinncclluuddee  cceerrttaaiinn  kkiinnddss  ooff  mmiilliittaarryy    
ttrraaiinniinngg  oorr  sseerrvviiccee..  EExxcceeppttiioonnss  ttoo  tthhee  55--yyeeaarr  lliimmiitt  ccaann  bbee  ggrroouuppeedd  iinnttoo  tthhrreeee    
bbrrooaadd  ccaatteeggoorriieess::  
  

aa..  UUnnaabbllee  ((tthhrroouugghh  nnoo  ffaauulltt  ooff  yyoouurrss))  ttoo  oobbttaaiinn  oorrddeerrss  rreelleeaassiinngg  yyoouu  ffrroomm    
sseerrvviiccee  oorr  sseerrvviiccee  iinn  eexxcceessss  ooff  ffiivvee  yyeeaarrss  ttoo  ffuullffiillll  aann  iinniittiiaall  ppeerriioodd  ooff    
oobblliiggaatteedd  sseerrvviiccee,,  ggeenneerraallllyy  iimmppoosseedd  oonn  AAccttiivvee  ccoommppoonneenntt  aavviiaattoorrss  oorr  ootthheerrss  wwhhoo    
uunnddeerrggoo  eexxtteennssiivvee  iinniittiiaall  ttrraaiinniinngg  iinn  cceerrttaaiinn  tteecchhnniiccaall  mmiilliittaarryy  ssppeecciiaallttiieess..  
  
  
bb..  RReeqquuiirreedd  ddrriillllss  aanndd  aannnnuuaall  ttrraaiinniinngg  aanndd  ootthheerr  ttrraaiinniinngg  dduuttyy  cceerrttiiffiieedd  bbyy  tthhee    
mmiilliittaarryy  ttoo  bbee  nneecceessssaarryy  ffoorr  pprrooffeessssiioonnaall  ddeevveellooppmmeenntt  oorr  sskkiillll  ttrraaiinniinngg//rreettrraaiinniinngg..  
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cc..  SSeerrvviiccee  ppeerrffoorrmmeedd  dduurriinngg  ttiimmee  ooff  wwaarr  oorr  nnaattiioonnaall  eemmeerrggeennccyy  oorr  ffoorr  ootthheerr    
ccrriittiiccaall  mmiissssiioonnss,,  ccoonnttiinnggeenncciieess,,  oorr  mmiilliittaarryy  rreeqquuiirreemmeennttss..  IInnvvoolluunnttaarryy  sseerrvviiccee    
ooff  tthhiiss  ttyyppee  iiss  eexxeemmpptt  ffrroomm  tthhee  55--yyeeaarr  lliimmiitt..  VVoolluunnttaarryy  sseerrvviiccee  iinn  ssuuppppoorrtt  ooff  aa    
mmiissssiioonn,,  ccoonnttiinnggeennccyy,,  oorr  mmiilliittaarryy  rreeqquuiirreemmeenntt  iiss  aallssoo  eexxeemmpptt..  
  

66..  II  aamm  aa  FFeeddeerraall  eemmppllooyyeeee,,  aanndd  II  rreecceeiivvee  1155  ddaayyss  ooff  ppaaiidd  mmiilliittaarryy  lleeaavvee  eeaacchh    
yyeeaarr..  MMyy  aaggeennccyy''ss  ppeerrssoonnnneell  ooffffiiccee  hhaass  iinnffoorrmmeedd  mmee  tthhaatt  II  hhaavvee  nnoo  rriigghhtt  ttoo  ttiimmee    
ooffff  ffrroomm  wwoorrkk  ffoorr  mmiilliittaarryy  ttrraaiinniinngg  oorr  sseerrvviiccee  bbeeyyoonndd  tthhiiss  1155  ddaayyss..  IIss  tthhaatt    
rriigghhtt??  
  
NNoo..  AAss  aa  FFeeddeerraall  eemmppllooyyeeee,,  yyoouu  hhaavvee  tthhee  rriigghhtt  ttoo  1155  ddaayyss  ooff  ppaaiidd  mmiilliittaarryy  lleeaavvee    
eeaacchh  ffiissccaall  yyeeaarr,,  uunnddeerr  TTiittllee  55  UU..SS..  CCooddee..  WWhheenn  yyoouu  hhaavvee  eexxhhaauusstteedd  yyoouurr  rriigghhtt  ttoo    
ppaaiidd  lleeaavvee  uunnddeerr  TTiittllee  55,,  yyoouu  ssttiillll  hhaavvee  tthhee  rriigghhtt  ttoo  uussee  yyoouurr  aaccccrruueedd  cciivviilliiaann    
lleeaavvee  oorr  uunnppaaiidd  lleeaavvee  uunnddeerr  UUSSEERRRRAA,,  bbeeccaauussee  UUSSEERRRRAA  aapppplliieess  ttoo  tthhee  FFeeddeerraall    
GGoovveerrnnmmeenntt  aass  wweellll  aass  aallll  ootthheerr  cciivviilliiaann  eemmppllooyyeerrss..  
  
IIff  yyoouu  wwiisshh  ttoo  ccoonnttiinnuuee  yyoouurr  cciivviilliiaann  ppaayy  uunniinntteerrrruupptteedd  aanndd  yyoouu  hhaavvee  aannnnuuaall    
lleeaavvee  oonn  tthhee  bbooookkss,,  yyoouu  ccaann  uussee  tthhaatt  aannnnuuaall  lleeaavvee  ffoorr  yyoouurr  mmiilliittaarryy  ttrraaiinniinngg  oorr    
sseerrvviiccee..  UUSSEERRRRAA  ggiivveess  yyoouu  tthhee  eexxpplliicciitt  rriigghhtt  ttoo  ddoo  tthhiiss..  
  
IIff  yyoouurr  eemmppllooyyeerr  iiss  aa  ssttaattee  oorr  llooccaall  ggoovveerrnnmmeenntt  tthhaatt  ggrraannttss  ppaaiidd  mmiilliittaarryy  lleeaavvee,,    
tthhee  rreessuulltt  wwoouulldd  bbee  tthhee  ssaammee..  MMoosstt  ssttaatteess  aanndd  mmaannyy  llooccaall  ggoovveerrnnmmeennttss  ddoo  ggrraanntt    
eemmppllooyyeeeess  ppaaiidd  mmiilliittaarryy  lleeaavvee..  WWhheenn  yyoouu  hhaavvee  eexxhhaauusstteedd  yyoouurr  ppaaiidd  lleeaavvee,,  UUSSEERRRRAA    
ggiivveess  yyoouu  tthhee  rriigghhtt  ttoo  uussee  ooff  aaccccrruueedd  vvaaccaattiioonn  oorr  uunnppaaiidd  lleeaavvee  ooff  aabbsseennccee..  
  
77..  CCaann  II  bbee  rreeqquuiirreedd  ttoo  uussee  mmyy  eeaarrnneedd  vvaaccaattiioonn  wwhhiillee  ppeerrffoorrmmiinngg  mmiilliittaarryy    
sseerrvviiccee??  
  
NNoo..  AAss  uunnddeerr  tthhee  VVRRRR  llaaww,,  yyoouu  mmaayy  nnoott  bbee  ffoorrcceedd  ttoo  uussee  eeaarrnneedd  vvaaccaattiioonn..  YYoouu  aarree    
eennttiittlleedd  ttoo  eeaarrnneedd  vvaaccaattiioonn  oorr  lleeaavvee  iinn  aaddddiittiioonn  ttoo  ttiimmee  ooffff  ttoo  ppeerrffoorrmm  mmiilliittaarryy    
sseerrvviiccee..  AA  rraarree  eexxcceeppttiioonn  wwoouulldd  bbee  aa  ccaassee  wwhheerree  tthheerree  iiss  aa  ssttaannddaarrdd  ppllaanntt    
sshhuuttddoowwnn  aatt  aa  cceerrttaaiinn  ttiimmee  ooff  yyeeaarr  aanndd  aallll  eemmppllooyyeeeess  mmuusstt  ttaakkee  tthheeiirr  vvaaccaattiioonnss    
dduurriinngg  tthhaatt  ppeerriioodd  aanndd  yyoouurr  ppeerriioodd  ooff  mmiilliittaarryy  sseerrvviiccee  hhaappppeennss  ttoo  ccooiinncciiddee  wwiitthh    
tthhaatt  ppeerriioodd..  
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88..  NNooww  tthhaatt  UUSSEERRRRAA  hhaass  bbeeeenn  eennaacctteedd,,  ccaann  II  sseerrvvee  aann  aaddddiittiioonnaall  ffiivvee  yyeeaarrss  aanndd    
ssttiillll  hhaavvee  rreeeemmppllooyymmeenntt  rriigghhttss??  
  
NNoott  nneecceessssaarriillyy..  UUSSEERRRRAA  pprroovviiddeess  tthhaatt  mmiilliittaarryy  sseerrvviiccee  ppeerrffoorrmmeedd  pprriioorr  ttoo    
DDeecceemmbbeerr  1122,,  11999944,,  wwiillll  ccoouunntt  ttoowwaarrdd  tthhee  UUSSEERRRRAA  55--yyeeaarr  lliimmiitt  iiff  iitt  ccoouunntteedd    
aaggaaiinnsstt  tthhee  lliimmiittss  iinn  tthhee  oolldd  llaaww..    
  
99..  AAfftteerr  mmiilliittaarryy  sseerrvviiccee,,  hhooww  lloonngg  ddoo  II  hhaavvee  ttoo  rreeppoorrtt  bbaacckk  ttoo  wwoorrkk  oorr  aappppllyy    
ffoorr  rreeeemmppllooyymmeenntt??  
  
FFoorr  ppeerriiooddss  ooff  sseerrvviiccee  ooff  uupp  ttoo  3300  ccoonnsseeccuuttiivvee  ddaayyss,,  yyoouu  mmuusstt  rreeppoorrtt  bbaacckk  ttoo    
wwoorrkk  ffoorr  tthhee  ffiirrsstt  ffuullll  rreegguullaarrllyy  sscchheedduulleedd  wwoorrkk  ppeerriioodd  oonn  tthhee  ddaayy  ffoolllloowwiinngg  tthhee    
ccoommpplleettiioonn  ooff  tthhee  ppeerriioodd  ooff  sseerrvviiccee  aanndd  ssaaffee  ttrraannssppoorrttaattiioonn  hhoommee,,  pplluuss  aann  88--hhoouurr    
ppeerriioodd  ffoorr  rreesstt..  IIff  rreeppoorrttiinngg  bbaacckk  wwiitthhiinn  tthhiiss  ddeeaaddlliinnee  iiss  ""iimmppoossssiibbllee  oorr    
uunnrreeaassoonnaabbllee""  tthhrroouugghh  nnoo  ffaauulltt  ooff  yyoouurr  oowwnn,,  yyoouu  mmuusstt  rreeppoorrtt  bbaacckk  aass  ssoooonn  aass    
ppoossssiibbllee  aafftteerr  tthhee  eenndd  ooff  tthhee  88--hhoouurr  ppeerriioodd..    
  
AAfftteerr  aa  ppeerriioodd  ooff  sseerrvviiccee  ooff  3311--118800  ddaayyss,,  yyoouu  mmuusstt  ssuubbmmiitt  aann  aapppplliiccaattiioonn  ffoorr    
rreeeemmppllooyymmeenntt,,  eeiitthheerr  wwrriitttteenn  oorr  vveerrbbaall,,  wwiitthh  tthhee  eemmppllooyyeerr  nnoott  llaatteerr  tthhaann  1144  ddaayyss    
aafftteerr  tthhee  ccoommpplleettiioonn  ooff  tthhee  ppeerriioodd  ooff  sseerrvviiccee..  IIff  ssuubbmmiittttiinngg  tthhee  aapppplliiccaattiioonn    
wwiitthhiinn  1144  ddaayyss  iiss  iimmppoossssiibbllee  oorr  uunnrreeaassoonnaabbllee  tthhrroouugghh  nnoo  ffaauulltt  ooff  yyoouurr  oowwnn,,  yyoouu    
mmuusstt  ssuubbmmiitt  tthhee  aapppplliiccaattiioonn  aass  ssoooonn  aass  ppoossssiibbllee  tthheerreeaafftteerr..  
  
AAfftteerr  aa  ppeerriioodd  ooff  sseerrvviiccee  ooff  118811  ddaayyss  oorr  mmoorree,,  yyoouu  mmuusstt  ssuubbmmiitt  aann  aapppplliiccaattiioonn    
ffoorr  rreeeemmppllooyymmeenntt  nnoott  llaatteerr  tthhaann  9900  ddaayyss  aafftteerr  ccoommpplleettiioonn  ooff  tthhee  ppeerriioodd  ooff    
sseerrvviiccee..  TThheessee  ddeeaaddlliinneess  ttoo  rreeppoorrtt  ttoo  wwoorrkk  oorr  aappppllyy  ffoorr  rreeeemmppllooyymmeenntt  ccaann  bbee    
eexxtteennddeedd  uupp  ttoo  ttwwoo  yyeeaarrss  ttoo  aaccccoommmmooddaattee  aa  ppeerriioodd  dduurriinngg  wwhhiicchh  yyoouu  wweerree    
hhoossppiittaalliizzeedd  ffoorr  oorr  ccoonnvvaalleesscciinngg  ffrroomm  aa  sseerrvviiccee--ccoonnnneecctteedd  iinnjjuurryy  oorr  iillllnneessss..  
  
1100..  WWhhaatt  iiff  II  aamm  llaattee  iinn  rreeppoorrttiinngg  bbaacckk  ttoo  wwoorrkk  oorr  aappppllyyiinngg  ffoorr  rreeeemmppllooyymmeenntt    
wwiitthhoouutt  aa  vvaalliidd  eexxccuussee??  
  
IInn  eeiitthheerr  ccaassee,,  yyoouu  ddoo  nnoott  aauuttoommaattiiccaallllyy  ffoorrffeeiitt  yyoouurr  rriigghhtt  ttoo  rreeeemmppllooyymmeenntt,,  bbuutt    
yyoouu  wwiillll  bbee  ""ssuubbjjeecctt  ttoo  tthhee  ccoonndduucctt  rruulleess,,  eessttaabblliisshheedd  ppoolliiccyy,,  aanndd  ggeenneerraall    
pprraaccttiicceess  ooff  tthhee  eemmppllooyyeerr  ppeerrttaaiinniinngg  ttoo  eexxppllaannaattiioonnss  aanndd  ddiisscciipplliinnee  wwiitthh  rreessppeecctt    
ttoo  aabbsseennccee  ffrroomm  sscchheedduulleedd  wwoorrkk..""  
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1111..  DDooeess  UUSSEERRRRAA  ggiivvee  mmee  tthhee  rriigghhtt  ttoo  bbeenneeffiittss  ffrroomm  mmyy  cciivviilliiaann  eemmppllooyyeerr  dduurriinngg    
mmyy  mmiilliittaarryy  ttrraaiinniinngg  oorr  sseerrvviiccee??  
  
YYeess..  UUSSEERRRRAA  ggiivveess  yyoouu  tthhee  rriigghhtt  ttoo  eelleecctt  ccoonnttiinnuueedd  hheeaalltthh  iinnssuurraannccee  ccoovveerraaggee,,    
ffoorr  yyoouurrsseellff  aanndd  ddeeppeennddeennttss,,  dduurriinngg  ppeerriiooddss  ooff  mmiilliittaarryy  sseerrvviiccee..  FFoorr  ppeerriiooddss  ooff    
uupp  ttoo  3300  ddaayyss  ooff  ttrraaiinniinngg  oorr  sseerrvviiccee,,  tthhee  eemmppllooyyeerr  ccaann  rreeqquuiirree  yyoouu  ttoo  ppaayy  oonnllyy    
tthhee  eemmppllooyyeeee  sshhaarree,,  iiff  aannyy,,  ooff  tthhee  ccoosstt  ooff  ssuucchh  ccoovveerraaggee..    
  
FFoorr  lloonnggeerr  ttoouurrss,,  tthhee  eemmppllooyyeerr  iiss  ppeerrmmiitttteedd  ttoo  cchhaarrggee  yyoouu  uupp  ttoo  110022  ppeerrcceenntt  ooff    
tthhee  eennttiirree  pprreemmiiuumm..  IIff  yyoouu  eelleecctt  ccoovveerraaggee,,  yyoouurr  rriigghhtt  ttoo  tthhaatt  ccoovveerraaggee  eennddss  oonn    
tthhee  ddaayy  aafftteerr  tthhee  ddeeaaddlliinnee  ffoorr  yyoouu  ttoo  aappppllyy  ffoorr  rreeeemmppllooyymmeenntt  oorr  1188  mmoonntthhss  aafftteerr    
yyoouurr  aabbsseennccee  ffrroomm  yyoouurr  cciivviilliiaann  jjoobb  bbeeggaann,,  wwhhiicchheevveerr  ccoommeess  ffiirrsstt..  
  
UUSSEERRRRAA  ggiivveess  yyoouu  aanndd  yyoouurr  pprreevviioouussllyy  ccoovveerreedd  ddeeppeennddeennttss  tthhee  rriigghhtt  ttoo  iimmmmeeddiiaattee    
rreeiinnssttaatteemmeenntt  ooff  yyoouurr  cciivviilliiaann  hheeaalltthh  iinnssuurraannccee  ccoovveerraaggee  uuppoonn  rreettuurrnn  ttoo  yyoouurr    
cciivviilliiaann  jjoobb..  TThheerree  mmuusstt  bbee  nnoo  wwaaiittiinngg  ppeerriioodd  aanndd  nnoo  eexxcclluussiioonn  ooff  pprreeeexxiissttiinngg    
ccoonnddiittiioonnss  ((ootthheerr  tthhaann  ffoorr  tthhoossee  ccoonnddiittiioonnss  ddeetteerrmmiinneedd  ttoo  bbee  sseerrvviiccee--ccoonnnneecctteedd))..    
TThhiiss  rriigghhtt  iiss  nnoott  ccoonnttiinnggeenntt  oonn  yyoouurr  hhaavviinngg  eelleecctteedd  ttoo  ccoonnttiinnuuee  tthhaatt  ccoovveerraaggee    
dduurriinngg  yyoouurr  ppeerriioodd  ooff  sseerrvviiccee..  
  
TToo  tthhee  eexxtteenntt  tthhaatt  yyoouurr  eemmppllooyyeerr  ooffffeerrss  ootthheerr  nnoonn--sseenniioorriittyy  bbeenneeffiittss  ((ee..gg..,,    
hhoolliiddaayy  ppaayy  oorr  lliiffee  iinnssuurraannccee  ccoovveerraaggee))  ttoo  eemmppllooyyeeeess  oonn  ffuurrlloouugghh  oorr  lleeaavvee  ooff    
aabbsseennccee,,  tthhee  eemmppllooyyeerr  iiss  rreeqquuiirreedd  ttoo  pprroovviiddee  tthhoossee  ssaammee  bbeenneeffiittss  ttoo  yyoouu,,  dduurriinngg    
yyoouurr  ppeerriioodd  ooff  sseerrvviiccee  iinn  tthhee  uunniiffoorrmmeedd  sseerrvviicceess..  IIff  tthhee  eemmppllooyyeerr''ss  ttrreeaattmmeenntt  ooff    
ppeerrssoonnss  oonn  lleeaavveess  ooff  aabbsseennccee  vvaarriieess  aaccccoorrddiinngg  ttoo  tthhee  kkiinndd  ooff  lleeaavvee  ((jjuurryy  dduuttyy,,    
eedduuccaattiioonnaall,,  eettcc..)),,  tthhee  ccoommppaarriissoonn  sshhoouulldd  bbee  mmaaddee  wwiitthh  tthhee  eemmppllooyyeerr''ss  mmoosstt    
ggeenneerroouuss  ffoorrmm  ooff  lleeaavvee..  OOff  ccoouurrssee,,  yyoouu  mmuusstt  ccoommppaarree  ppeerriiooddss  ooff  ccoommppaarraabbllee    
lleennggtthh..  
  
1122..  TToo  wwhhaatt  aamm  II  eennttiittlleedd  uuppoonn  mmyy  aapppplliiccaattiioonn  ffoorr  rreeeemmppllooyymmeenntt??  
  
YYoouu  hhaavvee  ffoouurr  bbaassiicc  eennttiittlleemmeennttss  ((iiff  yyoouu  mmeeeett  tthhee  eelliiggiibbiilliittyy  ccrriitteerriiaa  iinn  aannsswweerr    
##22))::  

aa..  PPrroommpptt  rreeiinnssttaatteemmeenntt  ((ggeenneerraallllyy  aa  mmaatttteerr  ooff  ddaayyss,,  nnoott  wweeeekkss,,  bbuutt  wwiillll  ddeeppeenndd    
oonn  yyoouurr  lleennggtthh  ooff  aabbsseennccee))..  
bb..  AAccccrruueedd  sseenniioorriittyy,,  aass  iiff  yyoouu  hhaadd  bbeeeenn  ccoonnttiinnuuoouussllyy  eemmppllooyyeedd..  TThhiiss  aapppplliieess  ttoo    
rriigghhttss  aanndd  bbeenneeffiittss  ddeetteerrmmiinneedd  bbyy  sseenniioorriittyy  aass  wweellll..  TThhiiss  iinncclluuddeess  ssttaattuuss,,  rraattee    
ooff  ppaayy,,  ppeennssiioonn  vveessttiinngg,,  aanndd  ccrreeddiitt  ffoorr  tthhee  ppeerriioodd  ffoorr  ppeennssiioonn  bbeenneeffiitt    
ccoommppuuttaattiioonnss..  
cc..  TTrraaiinniinngg  oorr  rreettrraaiinniinngg  aanndd  ootthheerr  aaccccoommmmooddaattiioonnss..  TThhiiss  wwoouulldd  bbee  ppaarrttiiccuullaarrllyy    
aapppplliiccaabbllee  iinn  ccaassee  ooff  aa  lloonngg  ppeerriioodd  ooff  aabbsseennccee  oorr  sseerrvviiccee--ccoonnnneecctteedd  ddiissaabbiilliittyy..  
dd..  SSppeecciiaall  pprrootteeccttiioonn  aaggaaiinnsstt  ddiisscchhaarrggee,,  eexxcceepptt  ffoorr  ccaauussee..  TThhee  ppeerriioodd  ooff  tthhiiss    
pprrootteeccttiioonn  iiss  118800  ddaayyss  ffoolllloowwiinngg  ppeerriiooddss  ooff  sseerrvviiccee  ooff  3311--118800  ddaayyss..  FFoorr  ppeerriiooddss    
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ooff  sseerrvviiccee  ooff  118811  ddaayyss  oorr  mmoorree,,  iitt  iiss  oonnee  yyeeaarr..  
  

1133..  WWhheenn  II  rreettuurrnn  ffrroomm  mmiilliittaarryy  dduuttyy  wwiillll  II  ggeett  mmyy  oolldd  jjoobb  bbaacckk??  
  
UUSSEERRRRAA  pprroovviiddeess  tthhaatt,,  iiff  yyoouurr  ppeerriioodd  ooff  sseerrvviiccee  wwaass  lleessss  tthhaann  9911  ddaayyss,,  yyoouu  aarree    
eennttiittlleedd  ttoo  tthhee  jjoobb  yyoouu  wwoouulldd  hhaavvee  aattttaaiinneedd  iiff  yyoouu  hhaaddnn''tt  lleefftt,,  pprroovviiddeedd  tthhaatt    
yyoouu  aarree  ssttiillll,,  oorr  ccaann  bbeeccoommee,,  qquuaalliiffiieedd  ffoorr  tthhaatt  jjoobb..  IIff  uunnaabbllee  ttoo  bbeeccoommee    
qquuaalliiffiieedd  ffoorr  aa  nneeww  jjoobb  aafftteerr  rreeaassoonnaabbllee  eeffffoorrttss  bbyy  tthhee  eemmppllooyyeerr,,  yyoouu  aarree    
eennttiittlleedd  ttoo  tthhee  jjoobb  yyoouu  lleefftt..  
  
FFoorr  ppeerriiooddss  ooff  sseerrvviiccee  ooff  9911  ddaayyss  oorr  mmoorree,,  tthhee  eemmppllooyyeerr  mmaayy  rreeeemmppllooyy  yyoouu  aass    
aabboovvee  ((ii..ee..,,  ppoossiittiioonn  yyoouu  wwoouulldd  hhaavvee  aattttaaiinneedd  oorr  ppoossiittiioonn  yyoouu  lleefftt)),,  oorr  iinn  aa    
ppoossiittiioonn  ooff  ""lliikkee  sseenniioorriittyy,,  ssttaattuuss  aanndd  ppaayy""  tthhee  dduuttiieess  ooff  wwhhiicchh  yyoouu  aarree    
qquuaalliiffiieedd  ttoo  ppeerrffoorrmm..  
  
1144..  WWhhaatt  iiff  II''mm  nnoott  qquuaalliiffiieedd  ffoorr  mmyy  rreeeemmppllooyymmeenntt  ppoossiittiioonn??  WWhhaatt  iiff  II''mm  iinnjjuurreedd    
oorr  ddiissaabblleedd??  
  
IIff  yyoouu  hhaavvee  bbeeeenn  ggoonnee  ffrroomm  yyoouurr  cciivviilliiaann  jjoobb  ffoorr  mmoonntthhss  oorr  yyeeaarrss,,  yyoouurr  cciivviilliiaann    
jjoobb  sskkiillllss  mmaayy  hhaavvee  bbeeeenn  dduulllleedd  bbyy  aa  lloonngg  ppeerriioodd  wwiitthhoouutt  uussee..  YYoouu  mmuusstt  bbee    
qquuaalliiffiieedd  ttoo  ddoo  tthhee  jjoobb  iinn  oorrddeerr  ttoo  hhaavvee  rreeeemmppllooyymmeenntt  rriigghhttss,,  bbuutt  UUSSEERRRRAA    
rreeqquuiirreess  tthhee  eemmppllooyyeerr  ttoo  mmaakkee  ""rreeaassoonnaabbllee  eeffffoorrttss""  ttoo  qquuaalliiffyy  yyoouu..  
  
""RReeaassoonnaabbllee  eeffffoorrttss""  mmeeaannss  aaccttiioonnss,,  iinncclluuddiinngg  ttrraaiinniinngg,,  tthhaatt  ddoonn''tt  ccaauussee  uunndduuee    
hhaarrddsshhiipp  ttoo  tthhee  eemmppllooyyeerr..  IIff  yyoouu  ccaann''tt  bbeeccoommee  qquuaalliiffiieedd  iinn  tthhee  ppoossiittiioonnss    
ddeessccrriibbeedd  iinn  ##1133  aafftteerr  rreeaassoonnaabbllee  eeffffoorrttss  bbyy  yyoouurr  eemmppllooyyeerr  aanndd  yyoouu  aarree  nnoott    
ddiissaabblleedd,,  yyoouu  mmuusstt  bbee  eemmppllooyyeedd  iinn  aannyy  ootthheerr  ppoossiittiioonn  ooff  lleesssseerr  ssttaattuuss  aanndd  ppaayy,,    
tthhee  dduuttiieess  ooff  wwhhiicchh  yyoouu  aarree  qquuaalliiffiieedd  ttoo  ppeerrffoorrmm,,  wwiitthh  ffuullll  sseenniioorriittyy..  
  
UUSSEERRRRAA  aallssoo  rreeqquuiirreess  tthhee  eemmppllooyyeerr  ttoo  mmaakkee  ""rreeaassoonnaabbllee  eeffffoorrttss""  ttoo  aaccccoommmmooddaattee  aa    
sseerrvviiccee--ccoonnnneecctteedd  ddiissaabbiilliittyy..  IIff  uuppoonn  yyoouurr  rreettuurrnn  ffrroomm  mmiilliittaarryy  sseerrvviiccee  yyoouu  aarree    
ssuuffffeerriinngg  ffrroomm  aa  sseerrvviiccee--ccoonnnneecctteedd  ddiissaabbiilliittyy  tthhaatt  ccaannnnoott  bbee  aaccccoommmmooddaatteedd  bbyy    
rreeaassoonnaabbllee  eemmppllooyyeerr  eeffffoorrttss,,  tthhee  eemmppllooyyeerr  iiss  ttoo  rreeeemmppllooyy  yyoouu  iinn  ssoommee  ootthheerr    
ppoossiittiioonn  tthhaatt  yyoouu  aarree  qquuaalliiffiieedd  ttoo  ppeerrffoorrmm  aanndd  wwhhiicchh  iiss  tthhee  ""nneeaarreesstt    
aapppprrooxxiimmaattiioonn""  ooff  tthhee  ppoossiittiioonn  ttoo  wwhhiicchh  yyoouu  aarree  ootthheerrwwiissee  eennttiittlleedd,,  iinn  tteerrmmss  ooff    
sseenniioorriittyy,,  ssttaattuuss,,  aanndd  ppaayy..  
AA  ddiissaabbiilliittyy  nneeeedd  nnoott  bbee  ppeerrmmaanneenntt  iinn  oorrddeerr  ttoo  ccoonnffeerr  rriigghhttss  uunnddeerr  UUSSEERRRRAA..  FFoorr    
eexxaammppllee,,  iiff  yyoouu  bbrreeaakk  yyoouurr  lleegg  dduurriinngg  yyoouurr  aannnnuuaall  ttrraaiinniinngg,,  yyoouurr  eemmppllooyyeerr  mmaayy    
hhaavvee  aann  oobblliiggaattiioonn  ttoo  mmaakkee  rreeaassoonnaabbllee  eeffffoorrttss  ttoo  aaccccoommmmooddaattee  yyoouurr  bbrrookkeenn  lleegg,,  oorr    
ttoo  ppllaaccee  yyoouu  iinn  aannootthheerr  ppoossiittiioonn,,  uunnttiill  yyoouurr  lleegg  hhaass  hheeaalleedd..  
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1155..  DDooeess  tthhee  nneeww  llaaww  pprrootteecctt  mmee  ffrroomm  ddiissccrriimmiinnaattiioonn  bbyy  mmyy  eemmppllooyyeerr  oorr  aa    
pprroossppeeccttiivvee  eemmppllooyyeerr??  
  
YYeess..  SSeeccttiioonn  44331111((aa))  ooff  UUSSEERRRRAA  pprroovviiddeess  tthhee  ffoolllloowwiinngg::  
""AA  ppeerrssoonn  wwhhoo  iiss  aa  mmeemmbbeerr  ooff,,  aapppplliieess  ttoo  bbee  aa  mmeemmbbeerr  ooff,,  ppeerrffoorrmmss,,  hhaass    
        ppeerrffoorrmmeedd,,  aapppplliieess  ttoo  ppeerrffoorrmm,,  oorr  hhaass  aann  oobblliiggaattiioonn  ttoo  ppeerrffoorrmm  sseerrvviiccee  iinn    
        tthhee  uunniiffoorrmmeedd  sseerrvviicceess  sshhaallll  nnoott  bbee  ddeenniieedd  iinniittiiaall  eemmppllooyymmeenntt,,  rreeeemmppllooyymmeenntt,,    
        rreetteennttiioonn  iinn  eemmppllooyymmeenntt,,  pprroommoottiioonn,,  oorr  aannyy  bbeenneeffiitt  ooff  eemmppllooyymmeenntt  bbyy  aann    
        eemmppllooyyeerr  oonn  tthhee  bbaassiiss  ooff  tthhaatt  mmeemmbbeerrsshhiipp,,  aapppplliiccaattiioonn  ffoorr  mmeemmbbeerrsshhiipp,,    
        ppeerrffoorrmmaannccee  ooff  sseerrvviiccee,,  aapppplliiccaattiioonn  ffoorr  sseerrvviiccee,,  oorr  oobblliiggaattiioonn..""  
        SSeeccttiioonn  44331111((cc))((11))  ffuurrtthheerr  pprroovviiddeess::  
  
""AAnn  eemmppllooyyeerr  mmaayy  nnoott  ddiissccrriimmiinnaattee  iinn  eemmppllooyymmeenntt  aaggaaiinnsstt  oorr  ttaakkee  aannyy  aaddvveerrssee    
        eemmppllooyymmeenntt  aaccttiioonn  aaggaaiinnsstt  aannyy  ppeerrssoonn  bbeeccaauussee  ssuucchh  ppeerrssoonn  hhaass  ttaakkeenn  aann  aaccttiioonn    
        ttoo  eennffoorrccee  aa  pprrootteeccttiioonn  aaffffoorrddeedd  aannyy  ppeerrssoonn  uunnddeerr  tthhiiss  cchhaapptteerr,,  hhaass    
        tteessttiiffiieedd  oorr  ootthheerrwwiissee  mmaaddee  aa  ssttaatteemmeenntt  iinn  oorr  iinn  ccoonnnneeccttiioonn  wwiitthh  aannyy    
        pprroocceeeeddiinngg  uunnddeerr  tthhiiss  cchhaapptteerr,,  hhaass  aassssiisstteedd  oorr  ootthheerrwwiissee  ppaarrttiicciippaatteedd  iinn  aann    
        iinnvveessttiiggaattiioonn  uunnddeerr  tthhiiss  cchhaapptteerr,,  oorr  hhaass  eexxeerrcciisseedd  aa  rriigghhtt  pprroovviiddeedd  ffoorr  iinn    
        tthhiiss  cchhaapptteerr..""  
  
        TThheessee  ttwwoo  pprroovviissiioonnss  pprroovviiddee  aa  vveerryy  bbrrooaadd  pprrootteeccttiioonn  aaggaaiinnsstt  ddiissccrriimmiinnaattiioonn,,    
mmuucchh  bbrrooaaddeerr  tthhaann  tthhee  VVRRRR  llaaww  pprroovviiddeedd..  TThhee  sseeccoonndd  pprroovviissiioonn  pprroohhiibbiittss,,  ffoorr  tthhee    
ffiirrsstt  ttiimmee,,  rreepprriissaallss  aaggaaiinnsstt  aannyy  ppeerrssoonn,,  wwiitthhoouutt  rreeggaarrdd  ttoo  mmiilliittaarryy  ccoonnnneeccttiioonn,,    
wwhhoo  tteessttiiffiieess  oorr  ootthheerrwwiissee  aassssiissttss  iinn  aann  iinnvveessttiiggaattiioonn  oorr  ootthheerr  pprroocceeeeddiinngg  uunnddeerr    
UUSSEERRRRAA..  
  
1166..  WWhhoo  hhaass  tthhee  bbuurrddeenn  ooff  pprrooooff  iinn  tthheessee  ccaasseess??  
  
TThhee  eemmppllooyyeerr  oorr  pprroossppeeccttiivvee  eemmppllooyyeerr..  UUSSEERRRRAA  pprroovviiddeess  tthhaatt  aa  ddeenniiaall  ooff    
eemmppllooyymmeenntt  oorr  aann  aaddvveerrssee  aaccttiioonn  ttaakkeenn  aaggaaiinnsstt  yyoouu  bbyy  aann  eemmppllooyyeerr  wwiillll  bbee    
uunnllaawwffuull  iiff  yyoouurr  sseerrvviiccee  ccoonnnneeccttiioonn  wwaass  aa  mmoottiivvaattiinngg  ffaaccttoorr  ((nnoott  nneecceessssaarriillyy  tthhee    
oonnllyy  ffaaccttoorr))  iinn  tthhee  ddeenniiaall  oorr  aaddvveerrssee  aaccttiioonn  ""uunnlleessss  tthhee  eemmppllooyyeerr  ccaann  pprroovvee  tthhaatt    
tthhee  aaccttiioonn  wwoouulldd  hhaavvee  bbeeeenn  ttaakkeenn  iinn  tthhee  aabbsseennccee  ooff  ssuucchh  mmeemmbbeerrsshhiipp,,  aapppplliiccaattiioonn    
ffoorr  mmeemmbbeerrsshhiipp  ......  oorr  oobblliiggaattiioonn..""    
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1177..  WWhheerree  ddoo  II  ggoo  ffoorr  iinnffoorrmmaattiioonn  oorr  aassssiissttaannccee??  
  
NNaattiioonnaall  GGuuaarrdd  aanndd  RReesseerrvvee  mmeemmbbeerrss  wwiitthh  qquueessttiioonnss  oorr  ccoonncceerrnnss  aabboouutt  tthheeiirr    
cciivviilliiaann  jjoobb  rriigghhttss  sshhoouulldd  ffiirrsstt  ccoonnssuulltt  wwiitthh  tthheeiirr  ccoommmmaanndd..    
  
  
FFoorr  aassssiissttaannccee,,  ccoonnttaacctt  tthhee  NNaattiioonnaall  CCoommmmiitttteeee  ffoorr  EEmmppllooyyeerr  SSuuppppoorrtt  ooff  tthhee  GGuuaarrdd    
aanndd  RReesseerrvvee  ((NNCCEESSGGRR))..  YYoouu  ccaann  ccoonnttaacctt  aa  NNCCEESSGGRR  oommbbuuddssmmaann  ttoollll--ffrreeee  aatt  ((880000))    
333366--44559900..  OOmmbbuuddssmmeenn  aarree  ttrraaiinneedd  ttoo  pprroovviiddee  iinnffoorrmmaattiioonn  aanndd  iinnffoorrmmaall  mmeeddiiaattiioonn    
sseerrvviicceess  ccoonncceerrnniinngg  cciivviilliiaann  jjoobb  rriigghhttss  ooff  NNaattiioonnaall  GGuuaarrdd  aanndd  RReesseerrvvee  mmeemmbbeerrss..  
IIff  yyoouu  bbeelliieevvee  yyoouurr  eemmppllooyyeerr  hhaass  vviioollaatteedd  yyoouurr  rriigghhttss  uunnddeerr  UUSSEERRRRAA  aanndd  yyoouu  wwiisshh    
ttoo  ffiillee  aa  ffoorrmmaall  ccoommppllaaiinntt,,  yyoouu  sshhoouulldd  ccoonnttaacctt  tthhee  VVeetteerraannss''  EEmmppllooyymmeenntt  aanndd    
TTrraaiinniinngg  SSeerrvviiccee  ooff  tthhee  UUnniitteedd  SSttaatteess  DDeeppaarrttmmeenntt  ooff  LLaabboorr..  
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AAPPPPEENNDDIIXX  FF  
  

USERRA and Federal Thrift Savings Plans 
Summary of Uniformed Services Employment And Reemployment Rights Act (USERRA) As It 
Pertains To Thrift Savings Plans (TSPs) 
 
 This reference guide and example are provided as clarification of TSP Bulletin 95-13. It 
is not intended to replace the bulletin. Please refer to TSP Bulletin 95-13 for more detailed 
information.  
 
 The Uniformed Services Employment and Reemployment Rights Act (USERRA), 
enacted on October 13, 1994, includes provisions to allow all eligible employees the opportunity 
to make up any Thrift Savings Plan (TSP) contributions that were not made to their TSP 
accounts because they separated (or were in a leave-without-pay status) to perform military 
service. TSP Bulletin 95-13 defines eligible employees as persons who separated (or entered in a 
leave-without-pay status) to perform military service and who were restored or reemployeed 
under Chapter 43 of Title 38, U.S.C. on or after August 2, 1990. Personnel offices may solicit 
self identification of employees in addition to automated methods to identify potentially eligible 
employees. When the employee has been identified, the personnel representative may make an 
appointment with him or her to explain the impact of USERRA. This is an opportunity to advise 
the employee of the amount of retroactive agency automatic 1% contributions. To assist the 
employee in making an informed decision, the personnelist may compute an estimate of 
retroactive employee contributions based on the employee's election.  
 Employees have until April 21, 1996 or one year from the date of reemployment, 
whichever is later, to submit a written request to the personnel office to make up the missed 
employee contributions, or their rights are forfeited. Agency Automatic 1% contributions should 
be forwarded to TSP by June 20, 1995. Belated submissions will continue to accrue lost earnings 
at the cost of the employing agency.  
 
1.  Employee Contributions: Eligible employees may choose to make retroactive contributions 
to their TSP accounts. Such contributions are made via payroll deductions from the employee's 
biweekly pay. The rate(s) of basic pay for the retroactive period must be furnished to employee's 
civilian payroll office. For the portion of the retroactive period when the employee did not 
receive a civilian salary, the rate of basic pay used to calculate TSP contributions, including the 
Agency Automatic 1%, is the basic pay to which the employee would have been entitled had he 
or she remained continuously employed. TSP Bulletin 95-13, Paragraph II.F., defines the 
retroactive period. Employees may change the amount of their contributions one time for each 
TSP Open Season during which they were eligible to participate, except that they were separated 
from civilian employment (or on LWOP) to perform military duty. An election to make a 
retroactive open season election is treated similarly to the error correction process. The fund 
allocations for all contributions must be identical to those indicated on the most current TSP-1.  
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2. Government Matching Contributions: Matching is available only to FERS employees if 
they choose to make retroactive contributions. If employees are currently contributing to TSP, 
government matching contributions will be invested in accordance with current allocations. Lost 
earnings will be paid on the retroactive government matching contributions (see paragraph 4 
below).  
3. Agency Automatic 1%: The personnel office is responsible for determining the retroactive 
period and for submitting corresponding basic pay rates to payroll. The personnel representative 
should find this information in the OPF. Payroll will submit the appropriate amount to the 
National Finance Center (NFC) to be invested in accordance with the current TSP-1.  
4. Lost Earnings: A lost earnings record will be submitted by the employee's civilian payroll 
office for each pay period covered by the retroactive period. The TSP will calculate lost earnings 
on all retroactive agency contributions using the G-Fund rate of return unless the employee 
submitted one or more interfund transfer requests during the period of separation. In this case, 
lost earnings will be calculated using the G-Fund rate of return until the first interfund transfer 
request was processed. Contributions subject to lost earnings will be moved to the investment 
funds indicated on interfund transfer requests and lost earnings will then be calculated based on 
those investment funds. The contribution is traced through any additional interfund transfers that 
were processed during the lost earnings calculation period.  
5. Forfeitures: If a FERS employee separated to perform military service before he or she was 
vested and thus forfeited agency automatic contributions, he or she is entitled to have these funds 
restored. It is incumbent on the employee to notify the personnel office of the forfeiture. TSP-5-
R has been issued by TSP to be used to request restoration. Please refer to TSP Bulletin 95-18 
for procedures to request restoration of forfeited funds.  
6. Withdrawals: If the employee received an automatic cash out or was required to withdraw his 
or her TSP funds prior to March 1995, he or she may elect to reinvest the full amount of the 
withdrawal back into TSP. In certain cases, if a taxable distribution was declared on a TSP loan 
and the employee returns the amount of the withdrawal to the TSP, the taxable distribution that 
was declared on the loan may be reversed. In such a case, regular loan payments are resumed.  
EXAMPLE #1: 
 In July 1991 TSP Open Season Mike submits a TSP-1 to contribute 3% of basic pay, 
allocating 100% to C-Fund. On October 1, 1991 Mike enters LWOP status to perform military 
duty. Mike returns to his civilian job March 12, 1992. At this time he resumes contributions at 
the 3% rate with 100% in the C-Fund. He has made no change since. On June 1, 1995 he is 
contacted by his employing agency and notified of his right to make retroactive contributions 
under USERRA.  
 --Mike has the opportunity to make retroactive contributions which will be based on the 
TSP-1 on file, at the 3% rate, 100% in the C-Fund. Mike will be entitled to the Agency 
Automatic 1% and Agency matching. Lost earnings will be calculated at the G-Fund rate of 
return only on the Agency Automatic 1% and on the Agency Matching Contributions. 
Retroactive contributions will be invested according to his current contribution allocation which 
is still 100% C-Fund.  
 --A TSP Open Season occurred during Mike's LWOP. Thus, he may submit a TSP-1 to 
change the amount of the contribution. However, the contributions will be invested according to 
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the allocations indicated on his current TSP-1. If, for example Mike wants to make retroactive 
contributions at 5% of Basic Pay (instead of 3%), this change would be effective the first full pay 
period in January and would end with the pay period prior to the first full pay period in July 
1992. Effective with the July 1992 open season, Mike's contributions would return to 3%. 
(Reason: Mike had an opportunity to make an open season election in July 1992 yet remained at 
the 3% contribution level.)  
 --The personnel office should provide the payroll office with the period during which 
agency automatic 1% contributions are due. In this case that period of time begins on October 1, 
1991 and terminates at the end of the pay period prior to the pay period in which Mike returned 
to duty. The personnel office should also provide the payroll office with the period during which 
agency matching contributions must be calculated. In the above example, the periods are from 
October 1, 1991 through December 1991, at 3% and January 1992 through June 1992, at 5%. 
Applicable salary rates should be provided for each period individually.  
EXAMPLE #2  
 Pat is a CSRS employee contributing 2% of basic pay to TSP with 100% invested in the 
G-Fund. Pat is placed on LWOP in February 1994 to perform military service. He returns to duty 
in June 1994. In June 1995 Pat's employing office notifies him of his rights under USERRA.  
 --Pat may reinstate the TSP-1 election that was in effect in February 1994. As no open 
season occurred during Pat's leave, he does not have the option to change the contribution 
amount. He is locked into the 2% contribution rate. Pat is not entitled to the Agency Automatic 
1% or the Agency Matching because he is covered under CSRS.  
EXAMPLE #3  
 Debbie was first employed on October 1, 1992. November 1, 1992 she enters LWOP to 
perform military service. She remains on LWOP until she returns to her civilian position on June 
2, 1993. During the July 1993 open season she enrolls in TSP for the first time.  
 --Debbie may not make retroactive contributions under the USERRA provisions. This is 
because she was not eligible to participate in TSP until the July 1993 Open Season.  
 
EXAMPLE #4  
 Colette is a FERS employee who, prior to her separation on February 15, 1992 to perform 
military service, participated in TSP (5% of Basic Pay with 50% in the G-Fund and 50% in the 
F-Fund). Colette is reemployed on July 1, 1995 under Chapter 43 of Title 38, U.S.C.  
 --Immediately upon reemployment, Colette's agency will give her the opportunity to 
submit a Form TSP-1 to make current contributions. The fund allocation she requests will be the 
prospective investment allocation as well as the investment allocation for retroactive 
contributions. Within 60 days of becoming reemployed Colette's agency should advise her of her 
opportunity to make retroactive contributions. If she chooses to make retroactive payments, she 
is locked into the 5% contribution amount until her open season opportunity in July 1992. She 
can change the amount of her contribution for each open season during which she was separated 
in order to perform military service.  
 --The agency determines the retroactive period and the basic pay amounts on which the 
agency automatic 1% will be computed and submits this information to the civilian payroll 
office. 



 
 

35-72



 
 

35-73

APPENDIX G 
OPM News Release (1995):  Benefits For Federal Employee Reservists 

Outlined 
 

NEWS RELEASE 
 
FOR IMMEDIATE RELEASE    CONTACT: Sharon J. Wells 
December 28, 1995     (202) 606-1800, fax: 606-2264 
     

BENEFITS FOR FEDERAL EMPLOYEE RESERVISTS OUTLINED 
 

Washington, D.C.--Office of Personnel Management Director Jim King yesterday issued a notice 
to heads of Executive departments and agencies providing a summary of the rights and benefits 
of those federal employees who, as military reservists, are being called to assist in the 
international efforts in former Yugoslavia. This mobilization is called “Operation Joint 
Endeavor." 
"The Federal Government is by far the largest single employer of members of the Armed Forces 
Reserves, and we as Federal employees are proud of the dedication and commitment of these 
fellow workers in a time of international crisis," said Director King. 
The package contained specifics on the rights and benefits of federal civilian employees who 
perform active military duty including information on: 
 • Employee Assistance Programs (EAP's); 
 • pay; 
 • military leave; 
 • annual and sick leave; 
 • lump-sum leave payments; 
 • health benefits; 
 • life insurance; 
 • retirement; and, 
 • return to civilian duty. 
On the last point, an employee on military duty is guaranteed the right to return to the position he 
or she would have held but for the military duty. 
"Our first obligation as an employer is to make sure that those friends and colleagues who 
perform active military duty are able to leave their employment temporarily with the knowledge 
that their affairs are in order and their rights protected," Jim King continued. 
Agencies were urged to share the information with all affected employees as soon as possible. 
Office of Personnel Management 
Theodore Roosevelt Building 
1900 E. Street, NW 
Room 5F12 
Washington, D.C. 20415-0001 
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UNITED STATES 

OFFICE OF PERSONNEL MANAGEMENT 
WASHINGTON, D.C. 20415 

 
OFFICE OF THE DIRECTOR 
MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 
FROM:  JAMES B. KING, DIRECTOR 
SUBJECT: Operation Joint Endeavor 
 
Pursuant to section 12304 of title 10, United States Code, and Executive Order l2982 of 
December 8, 1995, the Secretary of Defense has delegated to the Secretaries of the Military 
Departments the authority to order to active duty Selected Reserve units and individual members 
not assigned to units for a period of up to 270 days to assist in the international efforts in former 
Yugoslavia. This mobilization is called "Operation Joint Endeavor." 
The Federal Government is by far the largest single employer of members o£ the Armed Forces 
Reserves, and we as Federal employees are proud of the dedication and commitment of these 
fellow workers in a time of international crisis. Our first obligation as an employer is to make 
sure that those friends and colleagues who perform active military duty are able to leave their 
employment temporarily with the knowledge that their affairs are in order and their rights 
protected.  Federal law provides many important rights and benefits for Federal employees who 
perform active military duty. An overview of these rights and benefits, including changes made 
necessary by the Uniformed Services Employment and Reemployment Rights Act of 1994 
(USERRA), is provided in attachment 1. I urge agencies to share this information with all 
affected employees as soon as possible. 
 
USERRA generally requires an agency to place an employee entering the military on leave 
without pay unless the employee requests to be separated. Employees may also choose to be 
placed on military leave or paid leave, as appropriate. In any event, an employee entering on 
military duty is guaranteed the right to return to the position he or she would have held but for 
the military duty.   
Finally attachment 2 reminds agencies of their authority and obligation to provide certain 
premium pay benefits to civilian employees who perform emergency work in support of 
Operation Joint Endeavor. 
 
Attachments 
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          Attachment 1 
 

EMPLOYEE RIGHTS AND BENEFITS OF FEDERAL CIVILIAN EMPLOYEES WHO 
PERFORM ACTIVE MILITARY DUTY 

 
Civilian Federal employees who are members of the Uniformed Services and who are called to 
active duty (or volunteer for active duty) are entitled to the following rights and benefits: 
 
1. EMPLOYEE ASSISTANCE PROGRAMS(EAPs). Employee Assistance Programs can be 
very helpful to employees and their families in coping with the stress and disruption associated 
with a call to active military duty. EAP's provide short-term counseling and referral services to 
help with financial, emotional, and dependent care problems. These services are available to 
employees who have been called to active military duty (or who volunteer for such duty) and to 
employees who are family members of those who are performing active military duty.  In 
addition, many EAP's offer services to family members of employees. 
2. PAY. Employees performing active military duty will receive compensation from the Armed 
Forces in accordance with the terms and conditions of their military enlistment or commission. 
They will now receive any compensation from their civilian employing agency unless they elect 
to use military leave, annual leave, or sick leave as described in paragraphs 3 and 4 below.  As 
usual, agencies should continue the payment of annual premium pay for administratively 
uncontrollable overtime (AUO) work, availability pay for criminal investigators, regularly 
scheduled standby duty, or Sunday premium pay (when Sunday is part of the employee’s 
regularly scheduled non-overtime civilian tour of duty) on days of military leave, annual leave, 
or sick leave. 
3. MILITARY LEAVE. Employees who perform active military duty may request the use of 
paid military leave, as specified in 5 U.S C. 6323(a). Under the law, an eligible full-time 
employee accrues 15 calendar days of military leave each fiscal year, and any unused military 
leave at the end of the fiscal year (up to 15 calendar days) is carried forward for use in addition 
to the 15 days credited at the beginning of the new fiscal year. Part-time career employees accrue 
military leave on a prorated basis.  Full-time employees may have up to 30 calendar days of 
military leave for use during a fiscal year. However, an employee who has more than 15 calendar 
days of unused military leave must use the excess amount of leave before the end of the fiscal 
year in order to avoid forfeiture. Employees who elect to use military leave will receive full 
compensation from their civilian position for each workday charged to military leave, in addition 
to their military pay for the same period. 
Employees who perform active military duty in support of Operation Joint Endeavor may not be 
granted an additional 22 days of military leave under 5 U.S.C. 6323 (b) because that type of 
military leave is for the purpose of providing military aid to assist domestic civilian authorities to 
enforce the law or protect life and property. 
4.  ANNUAL AND SICK LEAVE. Employees who perform active military duty may request the 
use of accrued and accumulated annual leave to their credit (under 5 U.S C. 6303 and 6304). and 
such requests must be granted by the agency. Requests for sick leave (under 5 U.S.C. 6307) may 
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be granted if appropriate under the normal requirements for such leave. In addition, requests for 
advanced annual or sick leave may be granted at the agency’s discretion. Employees who use 
annual leave or sick leave will receive full compensation from their civilian position for all hours 
charged to annual or sick leave in addition to their military pay for the same period. Generally, 
employees do not earn annual or sick leave while in an extended nonpay status (e.g., LWOP for 
2 weeks (80 hours) or more for most full-time employees) 
5. LUMP-SUM PAYMENTS. Employees who enter into active military duty may choose (1) to 
have their annual leave remain to their credit until they return to their civilian position, or (2) 
receive a lump-sum payment for all accrued and accumulated annual leave. There is no 
requirement to separate from the civilian position in order to receive a lump-sum leave payment 
under 5 U.S.C. 5552. 
6. HEALTH BENEFITS. Individuals performing active military duty under orders specifying a 
period of more than 30 days are provided medical and dental services, and their dependents are 
covered by care within an active military medical facility or the Civilian Health and Medical 
Program of the Uniformed Services (CHAMPUS). If an employee covered by the Federal 
Employees Health Benefits Program (FEHBP) is separated or placed in an LWOP status to 
perform military service, his or her health benefits enrollment continues for up to 18 months, 
unless elects in writing to have the enrollment terminated.  If the FEHBP enrollment continues, 
the employee is responsible for paying the usual enrollee share of the premium for the first 12 
months of absence for military duty and 102 percent o£ the full premium (Government and 
enrollee shares) for the final 6 months of continued coverage. However, employees may incur a 
debt during the first 12 months of such absence, rather than paying concurrently. 
Termination. If an employee elects in writing to have the FEHBP enrollment terminated or if the 
enrollment automatically terminates after 18 months of separation or LWOP related to military 
duty, the employee and the covered family members have a 31-day temporary extension of 
coverage to convert to a non-group policy. These employees are not eligible for temporary 
continuation of coverage (TCC) at the end of the 18-month period of continued FEHEP 
coverage. 
7. LIFE INSURANCE. If an employee is separated or placed in an LWOP status for reasons 
related to military service, his or her Federal Employees' Group Life Insurance (both basic and 
all forms of optional coverage) continues for up to 12 months at no cost to the employee. If the 
life insurance coverage is terminated after 12 months of such absence, the employee has a 31-
day temporary extension of coverage for conversion to a non-group policy. 
8. RETIREMENT. An employee who is placed in an LWOP status while performing active 
military duty continues to be covered by the retirement law--i.e., the Civil Service Retirement 
System (CSRS) or the Federal Employees Retirement System (FERS) Death benefits will be 
paid as if he or she were still in the civilian position. If the employee becomes disabled for his or 
her civilian position during the LWOP and has the minimum amount of civilian service 
necessary for title to disability benefits (5 years for CSRS, 18 months for FERS), the employee 
will become entitled to disability benefits under the retirement law. Upon eventual retirement 
from civilian service, the period of military service is creditable under either CSRS or FERS, 
subject to the normal rules for crediting military service. 
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If an employee separates to enter active military duty, he or she generally will receive retirement 
credit for the period of separation when the employee exercises restoration rights to his or her 
civilian position. If the separated employee does not exercise the restoration right, but later re-
enters Federal civilian service, the military service may be credited under the retirement system, 
subject to the normal rules governing credit for military service. However, if an employee 
covered by CSRS is separated to enter active military duty during a period of war or national 
emergency as declared by Congress or proclaimed by the President, the employee is deemed not 
to be separated from his or her civilian position for retirement purposes, unless the employee 
applies for and receives a refund of his or her retirement deductions. 
 
Thrift Savings Plan. For purposes of the Thrift Savings Plan (TSP), no contributions can be 
made, either by the agency or the employee, for any time in an LWOP status or for a period of 
separation.  However, if employees are subsequently reemployed in, or restored to, a position 
covered by FERS or CSRS pursuant to 38 U.S C. chapter 43, they may make up missed 
contributions. FERS employees are entitled to receive retroactive Agency Automatic (1 percent) 
Contributions and, if they make up their own contributions, retroactive Agency Matching 
Contributions. 
Also, if FERS employees separate and their Agency Automatic (1 percent) Contributions and 
associated earnings are forfeited because they did not meet the TSP vesting requirement, the 
employees are entitled to have these funds restored to their accounts after they are reemployed. 
In addition, if employees separate and their accounts are disbursed as automatic cashouts, the 
employees may return to the TSP an amount equal to the full amount of the payment after they 
are reemployed. 
For more information, see TSP Bulletins 95-13, Implementation of the Uniformed Services 
Employment and Reemployment Rights Act of l994, and 95-20, Interim Regulations and Fact 
Sheet on Thrift Savings Plan Benefits Resulting from the Uniformed Services Employment and 
Reemployment Rights Act of 1994. 
9.   RETURN TO CIVILIAN DUTY.  An employee who enters active military duty (voluntarily 
or involuntarily) from any position, including a temporary position, has full job protection, 
provided he or she applies for reemployment within the following time limits: 
 (A) Employees who served less than 31 days must report back to work at the beginning 
of the next scheduled workday following their release from service and the expiration of 8 hours 
after a time for safe transportation back to the employee’s residence. 
 (B) Employees who served more than 30 days, but less than 181 days, must apply for 
reemployment within 14 days of release by the military. 
 (C) Employees who served more than 180 days have 90 days to apply for reemployment. 
Employees who served less than 91 days must be restored to the position for which qualified that 
they would have attained had their employment not been interrupted. Employees who served 
more than 90 days have essentially the same rights, except that the agency has the option of 
placing the employee in a position for which qualified of like seniority, status, and pay. 
Upon return or restoration, an employee generally is entitled to be treated as though he or she 
had never left for purposes of rights and benefits based upon length of service. This means that 
the employee must be considered for career ladder promotions, and the time spent in the military 
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will be credited for seniority, successive within-grade increases, probation, career tenure, annual 
leave accrual rate, and severance pay. An employee who was on a temporary appointment serves 
out the remaining time, if any, left on the appointment. (The military activation period does not 
extend the civilian appointment.) 
An employee performing active military duty is protected from reduction in force (RIF) and may 
not be discharged from employment for a period of 1 year following separation (6 months in the 
case of a Reservist called to active duty under 10 U.S.C. l2304 for more than 30 days but less 
than 181 days or ordered to an initial period of active duty for training of not less than 12 
consecutive weeks), except for poor performance or conduct or for suitability reasons. 
NOTE:  Employees in the intelligence agencies have substantially the same rights. but are 
covered under agency regulations rather than the Office of Personnel Management's regulations 
and have different appeal rights. 
10. APPEAL RIGHTS.  An employee or former employee of an agency in the executive branch 
(including the U.S. Postal Service) who is entitled to restoration in connection with military duty 
may appeal an agency's failure to properly carry out the law directly to the Merit Systems 
Protection Board (MSPB), or the employee may first submit a complaint to the Department of 
Labor, which will attempt to resolve it. If resolution is not possible, the Department may present 
the case to the Office of the Special Counsel, which may represent the employee in an appeal to 
the MSBP. Appeals to the Board must be submitted within 30 calendar days after the effective 
date of the action being appealed. 
11.  DOCUMENTING PERSONNEL ACTIONS. 
Leave without Pay. LWOP must be documented on an SF 50, Notification of Personnel Action, 
with nature of action 473/LWOP-US and legal authorities Q3K/5 CFR 353 and ZJU/Operation 
Joint Endeavor. (Note: ZJU is a new legal authority that has been established to enable OPM and 
agencies to identify reservists who are involved in the international effort under Operation Joint 
Endeavor.) These same two authorities must also be used on the 292/RTD action when the 
reservist returns to civilian employment. 
 
Health Benefits and Life Insurance.  For those reservists with health benefits coverage while 
absent for reasons related to military duty, enter in block 45 of the SF 5 0 remark B66:  
 “Health benefits coverage will continue for 18 months unless you elect to cancel 
 coverage You are liable for the employee share of the premiums for the first 365  days 
and for 102% of the full subscription charge after 365 days. Payment for  coverage after 365 
days must be made on a current basis; payment for the first  365 days may be made while you are 
absent or when you return.” 
For those reservists with Federal Employees' Group Life Insurance (FEGLI) coverage, enter in 
block 45 of the SF 50 remark B39: 
 “FEGLI coverage continues for up to 12 months in a nonpay status.” 
Separations. If the reservist requests separation rather than LWOP, the separation must be 
documented with nature of action 353/Separation-US and legal authorities Q3K/5 CFR 353 and 
ZJU/Operation Joint Endeavor. Follow the instructions in Chapter 9 or 11 (as appropriate) of The 
Guide to Processing Personnel Actions, to document the reservist's restoration upon completion 
of his or her military service. 
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12. CONTACTS. For further information on employment rights and benefits of civilian Federal 
employees who perform active military duty, agencies should contact the following offices: 
--For information on pay, military leave, and annual and sick leave, contact OPM’s 
Compensation Administration Division, (202) 606-2858. 
--For information on health benefits, life insurance, and retirement, contact the Insurance Officer 
or Retirement Counselor of your agency. Retirement Counselors may contact OPM's Agency 
Advisory Services Division, (202) 606-0788. Insurance Officers may contact the Office of 
Insurance Programs, Insurance Policy and Information Division, (202) 606-0191. 
--For information on the Thrift Savings Plan, agency headquarters personnel offices may contact 
the Federal Retirement Thrift Investment Board, (202) 523-7507 Field installations should 
contact their headquarters TSP Coordinator for guidance. 
--For information on return to civilian duty and appeal rights, contact OPM's Staffing 
Reinvention Office, (202) 606-0830. 
 
--For information on documenting actions related to entering active military duty, contact 
OPM’s Personnel Records and Systems Division. (202) 606-4415. 
 
--For information on labor-management relations issues, contact OPM's Labor-Management 
Relations Division, (202) 606-2930. 
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          Attachment 2 
 
PREMIUM PAY FOR FEDERAL CIVILIAN EMPLOYEES WHO PERFORM EMERGENCY 

WORK IN SUPPORT OF OPERATION JOINT ENDEAVOR 
 
The purpose of this attachment is to provide information about premium pay for civilian 
employees who perform emergency work in connection with "Operation Joint Endeavor.” 
Agencies are reminded of their authority under the law (5 U.S.C. 5547(b)) and OPM regulations 
(5 CFR 550.106) to make exceptions to the bi-weekly maximum earnings limitation. (Please note 
that overtime pay under the Fair Labor Standards Act of 1938, as amended, does not count 
toward this limitation ) When the head of an agency or his or her designee determines that an 
emergency posing a direct threat to life or property exists, an employee who is performing work 
in connection With the emergency must be paid premium pay under the annual limitation of GS-
15, step 10, rather than the GS-15, step 10, biweekly limitation.  However, law enforcement 
officers (LEO’s) are covered by the higher biweekly limitation in 5 U.S.C. 5547(c) and are not 
covered by the authority to apply the annual limitation during emergencies. 
OPM encourages agencies to exercise their authority in the case of employees (other than LEO's) 
who perform emergency work in connection with Operation Joint Endeavor. Agency heads are 
required to make a determination as soon as practicable and to make entitlement to premium pay 
under the annual limitation effective as of the first day of the pay period in which the emergency 
began. Questions may be referred to OPM' s Compensation Administration Division on (202) 
606-2858. 
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